S/-TTI A fF 1 T" 1 T T^ S~^ T O T" A T"l T X^V ~K T 

TATE LEGISLATION 



T^X^TI "OT^^ 1 I ^ I 1 T^T^ T A "X TTX TTOT^ 

FOR BETTER LAND USE 



A Special T^eport BY 



BUREAU COMMITTEE OF THE UNITED 



STATES DEPARTMENT OF AGRICULTURE 



UNITED STATES GOVERNMENT PRINTING OFFICE 



April 194 



TH B SOT B EINTENDBNT or 



Foreword 



LL THREE levels of governmentlocal, 
State, and Federal arc now concerned 
with the common problem of maintaining and 
improving our basic soil resources. The suc- 
cess of the programs of each affects the success 
of the programs of the others. 

At the State level, work is now proceeding in 
a variety of vital categories of land use. In the 
course of the last decade, a number of States 
have pioneered the field of rural zoning. Others 
have been engaged in definition of rights under 
their water laws, More recently, a new instru- 
ment of local initiative, to carry out measures 
of soil and water conservation, has been pro- 
vided for the farmers of most States in the soil 
conservation district. The close relationship 
between tenancy and soil exhaustion has led 
various States, in the Corn' Belt and the Cotton 
Belt alike, to consider the conditions under 
which land is rented. Since the property tax on 
farm land is the main source of support of the 
various units of government in rural areas ( 
interest in good land use and interest in local- 
government structure have increased together. 
States arc reviewing procedure for the treatment 
of rural tax-delinquent lands and making 
arrangements for purchase of certain tracts 
and the development and management of 
publicly owned areas. Forest management, 
with its direct effect upon run-off, is immediately 
related to land use; various States arc turning 
attention to management for sustained yield on 
private forest lands at the same time that the 
whole subject of management of public and 
private forests is being canvassed by a Congres- 
sional committee, 

In all of the 48 States, legislation on at least 
some of these topics is now on. the statute books, 



Each law has a single specific object; with re- 
gard to that particular object, it is complete in- 
itself. But at the same time it is a part of a 
larger whole; taken together, the various laws 
on these topics in force at a given time form the 
legal framework for good land use under the 
condition* of the State where they are found. 

tu some of the Stales where statutes fostering 
good land use arc now on the books, alteration, 
redefinition, or expansion of their purpose is 
under consideration. In other Stales, where no 
laws are now in effect on some of the topics just 
mentioned, public interest in one or more of 
these problems has reached a stage where legis- 
lative action seems imminent. 

This report lias been prepared in response to 
that interest, In each of its chapters, available 
material is analyzed in the same order, answer- 
ing the questions: What aro live outlines of the 
problem that lias led the cili/ens of certain areas 
to take action through government? What are 
the main provisions of the statutes so far adopted? 
What considerations pertaining to policy, con- 
stitutionality, administrative efficiency, cities this 
experience show to be pertinent to the drafting 
of a .satisfactory statute? 

The problems reviewed under lhe.sc headings 
arc State problems. But iheir successful solu- 
tion will go far to solve Home of the national 
problems with which this Department is con- 
cerned. The collection of material contained in 
this report is therefore offered as the .Depart- 
ment's contribution to a related work that 
closely parallels its own, but a work in which 
initiative lies with the Slates. 

CLAUDE R. WIQKARD, 
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A, Secretary of Agriculture, 
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Introduction: What This Report Is About 



Tins uiii'ORT discusses certain outstanding 
items of State land use legislation thai are 
essential in a well-rounded program for pro- 
moting wise land line in the United States, 
Every student of land use policy knows that for 
constitutional reasons, for administrative rea- 
sons, and for reasons inherent in our democratic 
system, government in the: United States can- 
not do its part in enabling and helping the 
American people to achieve a prosperous, per- 
manent, coiiHei'vaLional agriculture through 
national legislation alone. The National Gov- 
ernment, the 48 Slate governments, and the 
local governments of counties, soil conservation 
districts, water conlrol districts and the like, 
eacli needs to legislate within its proper sphere 
if the necessary institutional tools for bringing 
about and maintaining the best land use are to 
be provided. 

Within the last 15 years, and particularly 
within the last 8 years, a large and significant 
development has taken place in national agri- 
cultural legislation. These same years have 
also seen a marked expansion in the adoption 
by State legislatures of land use programs that 
only the several States can constitutionally 
adopt, and this process is likely to continue. In 
this publication is collected economic, adminis- 
trative, and legal material bearing upon the 
foremost measures for State land use legislation 
now being widely discussed. 

Some vehicle for pooling the group wisdom 
developed by States in their land use programs 
is desirable. Part of this wisdom is now ex- 
changeable through comparison of existing 
laws. The rural-7.oning laws in force in nine 
States provide a rather extensive pattern in the 
field of zoning. The New Mexico Ground Water 
Law provides a pattern in its field. Statutes in 
force on some of the other topics here discussed 
also present wcll-worked-oui patterns. But 



copying of legislation from State to State may 
have its pitfalls; the first statute that happens to 
be adopted on a particular topic may not be an 
adequate version of the necessary law. On the 
other hand, no model law is likely to be suitable 
in all of its provisions for a particular Slate 
for instance, State procedures for public acquisi- 
tion of tax-delinquent lands must obviously 
take account of the complex legislative pattern 
that already exists in the particular State. 

What those engaged in the preparation of a 
land use program are likely to find most useful 
is therefore a comparative analysis of the best 
thought on the subject together with a digest of 
the techniques in current use. Such an analysis 
can call attention to factors that may well be 
taken into account in the preparation of a law 
and to administrative procedures that have been 
found appropriate in putting laws into effect 
It can likewise warn against what have been 
found to be constitutional pitfalls, It can pro- 
vide suggestions for sections of a law which can 
then be fitted into the statutory provisions of a 
particular State; suggestions, for instance, as to 
good procedure for foreclosing a tax lien with 
adequate provisions for notice, hearings, and 
the like. 

It is a commonplace that elTorls to obtain the 
best land use in rural America face a vast com- 
plex of problems. Since the problems them- 
selves are spread over a vast area, programs that 
seek to deal with them must be capable of 
flexible adjustment to local variations. 

This is a big country: 48 States; 3,030 coun- 
ties; 130,000,000 people. There arc 1,900,000,- 
000 acres of land in the United States. Of these 
415,000,000 are arable acres. The potential 
resource of cultivable land, under the best 
soil-conserving practices, is close to 450,000,000 
acres. 

Our continental area is divided into 16 major 
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drainage areas. Superimposed on these drain- 
ages are 1 3 major typc-of-farming regions. They 
are usually referred to as the mixed-farming 
regions, the fruit- and mixed-farming regions, 
range livestock, wheat and small grains, llir 
Dairy Belt, the Corn Bell, the general-farming 
regions, the Cotton Belt, the self-sii/Iicing areas, 
the special-crops regions, tobacco and general 
farming, truck regions, and the nonagrieulliiral 
areas. Within these 13 major type-of-farmim; 
areas, more than 100 important subreglons can 
be isolated. 

The United States embraces within its con- 
tinental borders areas of excessive humidity and 
areas that are arid. Much oConr land requires 
drainage; much requires irrigation. We have 
vast treeless plains, and watersheds thai are 
massively timbered. 

Although problems of erosion, of Hoods, nf 
submarginal lands, of isolated settlemenl, of low 
farm income, of resources inadequate to support 
the population dependent on ilium, are more or 
less common to the whole of our area, (he com- 
binations in which these problems occur vary 
from State to State, and locality to locality, The. 
outstanding need of agricultural administration 
in the United States is, therefore, the, close ad- 
justment of National and Stale programs to the 
particular combination of problems found in a 
given county or subwatcrslied, 

Within a single area a whole set of problems 
may coexist. Erosion, floods, duststorms, low 
farm income, submarginal lands, isolated settle- 
ment, distance from markets, poor roads badly 
organized school districts, lack of information on 
the part of the farmers, inadequate hospitals 
maldistribution of income, many farms loo .small 
for economic operation, some farms much larjM-r 
than they need be for economic operation, prr*. 
sure of population on resources greater tl, im the 
resources can support, insecurity of occupancy 
with overmuch dependence upon sharceropping, 
exploited farm labor, overgrazing, cloar-.u 
slashing of timber supply, inadequate use of 
fertilizer with resulting loss of .soil fertility one- 
crop farming-all of these may be found in U. 
closest sort of intcrpenciraiion within single 
drainages or typc-of-farming areas. ' 

As a matter of fact, our names for these prob- 
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Government oflhnitcd delegated powers. Many 
of the things that need to be provided by legis- 
lation, if good land use is to be achieved, tire 
outside the constitulionnl power of the Federal 
Government. If there is to be legislation on 
these subjects at all, therefore, it must be legisla- 
tion by the several State governments. 

It is too plain to need argument that Ameri- 
cans must look to their State and local govern- 
ment!) for much of Ihe legislation they need to 
implement them with tools for effective work in 
a land use program. The main burden of this 
book, therefore, is to discuss the most significant 
of the land use legislative programs to which 
States and localities have given their attention. 

SKINII'ICIANT S'l'ATK AfllUKVKMKNT.H 

In an address to the 48 State Governors, at a 
meeting of thtt Governors' Clonferenc.e in Du- 
lulli, Minn., on June 5, 1940, Gov. M. Clifford 
Townsend of Indiana, speaking on The Place of 
the .State in a Land Use Program, presented a 
summary of recent State, achievements in land 
use legislation. The following is quoted from 
Governor Townsend's address: 

Now, UK: first thing I want lo emplmslw on this point 
id that during recent years Ihe Slate legislatures have 
h<!(!ii very active in meeting their share of lhin responsi- 
bility. Let inn select a few ilhiNlrallons, more or less at 
rtuuliiiii. California, for example, IIHH contributed 
much to (he development of ilio law of water rights, no 
well an to county planning and zoning. Wiiicomln Imn 
pioneered with regard to rural zoning mid the forest 
(nip lnw. The ground waler law of New Mexico is 
being urged upon other States an n model piece of legls- 
litlion. Ohio liui) iulopled a forest tax law and a recent 
Htatiiu; authorizing ilie Slate lo acquire chronically lax- 
delinquent lands for conservation purposes. The; recent 
county consolidation legislation and several county 
/.oiling enabling acts show that Tennessee is active In 
this Held. 

A county zoning enabling act was recently introduced 
Into the Kentucky legislature, and I urn informed ihnt the 
Governor of Kentucky has cilhcr recently appointed, or 
has announced the proposed appointment of a Governor's 
Committee to study farm tenancy. Pennsylvania hns 
adopted n county planning find zoning law. North 
Dakota linn adopted legislation concerning the reorgani- 
/ullon of county government and a gnmng association 
law. The legislature In Oklahoma has considered legisla- 
tion dealing with landlord-tenant relationships on the 
farm, South Dakota Ima adopted a county land man- 
agement act, and a grazing association law. 



Most of you, I am sure, are informed about the pioneer 
work done: in New York on the administration of tax 
reverted lands in forest areas, and some of you may know 
about tlio recent law permitting counties to utilize a 
stream-lined procedure lo foreclose, liens for delinquent 
taxes, The Kansas legislative council Is at work on 
legislation to encourage the retirement of submarginal 
crop lands to grass. Colorado has a planning and zoning 
act. Arkansas is making a study of landlord-tenant 
relationships. Missouri has established a Conservation 
Commission. Montana 1ms adopted a grass conservation 
act sis well as legislation making possible belter adminis- 
tration of county lands. The forest tree exemption lnw 
of Connecticut is a significant milepost. Georgia has 
enabled several of ilfl counties lo adopt rural zoning. 
The Governor of Iowa has appointed a Fnnn Tenancy 
Commission. The legislature of Maine has provided for 
ihc economic, organization and financing of government 
in (lie unorganized territory of the Stale. Michigan has 
been one of the pioneers in rural y.oning and the adminis- 
tration of lax-delinquent lands. Minnesota, loo, has a 
rural zoning law and has recently improved methods of 
acquiring Stale tax titles. North Carolina has recently 
revised its tax collection procedures. Oregon has a 
reforestation law and a recent statute facilitating school 
dint rid reorganization, 

In my own Stale (Indiana) in 1935, we adopted a 
county planning and zoning aet, and in 1939 a law 
authorizing I ho Slate Department of Conservation to 
acquire lax-delinquent lands that cannot be sold at tax 
sale, and lo ulili/e these lands for conservation purposes. 

In addition to all this, 38 .States have within the last 
-I years adopted soil conservation district laws patterned, 
in most cases, after a Standard State Soil Conservation 
Districts Law whieli was cooperatively worked out by 
representative!! of various Slate agencies and ihe United 
.States Department of Agriculture. Under these laws 
more than 300 soil conservation districts have already 
been organized on (lie basis of petitions signed by farmers 
unking for their organization and after ihe holding of 
referenda in which farmers have Indicated, in most eases 
by overwhelmingly large majority voles, that they wel- 
come this opportunity to organize themselves for the 
administration of their own erosion control and soil 
conservation programs. One of the major agencies of 

the United Stales Department of Agriculture the Soil 

Conservation Service- -is devoting more and more of 1m 
personnel and funds to facilitating the operation of these 
districts. 

This long list, which I have deliberately extended in 
order to emphasize Ihe significant accomplishments ofthc 
Stale legislatures In this field in recent years,, is only a 
random selection among many more Items that could be 
mentioned * * * 

Governor Townsend followed his summary of 
recent achievements with a call for new action, 
saying, 

I am not specially concerned, however, to spend my 
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time today encouraging you to rest on your laurels. The 
clear fact remains that there is a great deal more of State 
legislation and State administration in the field of land 
use that we have not been doing, but that we ought to 
undertake and to administer. 

STATE LEGISLATION IN OUR GOVERNMENT 
STRUCTURE 

Considering the place of State Legislation in 
our government structure, it is important to give 
attention to the respective constitutional powers 
of the National Government and of the State 
governments under our Federal structure and 
to the relationships that exist between the vari- 
ous types of State land use legislative programs 
now being widely discussed, 

CONSTITUTIONAL REQUIREMENTS 

First, as to the distribution of governmental 
power within our government structure: The 
Federal Constitution establishes the United 
States as a government of limited, delegated 
powers. The United States may exercise only 
those governmental powers that are granted, 
expressly or by necessary implication, in the 
Federal Constitution, The several States, on 
the other hand, are governments of inherent 
general power. They may exercise any govern- 
mental power that is not forbidden them, either 
expressly or by necessary implication, in the 
Federal or the State Constitution. Thus a 
Federal statute must be demonstrated to be 
within governmental power by language con- 
ferring the power; a State statute, by contrast, 
must be deemed to be within governmental 
power in the absence of a definite prohibition 
of the exercise of such power. 

Because of the general governmental powers 
inherent in the State governments, it is impossi- 
ble to draw up a complete list of the govern- 
mental powers that the States may constitu- 
tionally exercise in the field of land use legisla- 
tion. Since they may exercise any power not 
forbidden them, it is more to the point to at- 
tempt to draw up a list of the prohibitions that 
the Federal and State constitutions impose 
upon them. If a particular land use measure 
that a State legislature has under consideration 
does not fall within the terms of any of these 



constitutional prohibitions, its constitutional 
validity may be safely assumed. 

The Federal Constitution l imposes three 
principal limitations upon State governmental- 
action: 

(1) No State may "deprive any person of 
* * * liberty, or property, without due 
process of law." 

(2) The proceeds of taxation may not be ex- 
pended upon other than a "public purpose.** 
(This limitation has been derived by the courts, 
not from any express provision of the Federal 
Constitution, but as an implication of the pro- : 
vision that no State may deprive any person of 
property without due process. Many State 
constitutions, however, make this limitation 
explicit.) 

(3) No State may "deny to any person within 
its jurisdiction the equal protection of the laws-** 

The State constitutions generally repeat these 
three limitations on the exercise of governmental 
power. Many of them, impose additional limita- 
tions, of which the following four are the most 
general and the most important from the view- 
point of the particular types of legislation with 
which this book is concerned. 

(1) All but a very few of the State constitu- 
tions, expressly or by judicially derived implica- 
tion, prohibit delegation of power from one 
department of the Government to another, arid 
invasion of the respective spheres. 

(2) The constitutions of 10 States prohibit 
either the State or political subdivisions of the 
State, or both, from engaging in "works of 
internal improvement"; or impose limitations 
on such action, 

(3) The constitutions of 45 States prohibit the 
"lending or donating" by the State or political 
subdivisions, or both, of credit, money, or prop- 
erty to or in aid of private persons. 

(4) Nearly all the State constitutions require 

* This discussion does not attempt to present an ex- 
haustive list of the constitutional limitations. Only 
those that are specially relevant to the types of State Innd 
use legislation discussed in thisreportare referred to. For 
a fuller discussion see Philip M, GHck, The Soil and The 
Law, Journal of Farm Economics, pt. I, May 1938; 
pt, 11, August 1938. For a general discussion see W. \V, 
Willoughby, The Constitution of the United States, 
second edition. 



XIV 



that acts of the State legislature shall be limited 
to a single subject, and that the subject shall be 
adequately expressed in the title of the act. 

It may be said, in general, that when a State 
legislature wishes to adopt land use legislation it 
must be sure that the bill under consideration is 
reasonably clear and complete; covers a single 
subject and expresses that subject adequately in 
the title; does not delegate "legislative power" 
to administrative officers or to the courts; does 
not deprive any person of liberty, or property 
without "clue process of law"; does not deny to 
any person "the equal protection of the laws"; 
docs not involve the expenditure of public funds 
for purely private purposes. 

State land use legislation may provide for at 
least three types of governmental activity by the 
State and local governments: 

(1) Direct administration of lands by a govern- 
ment agency. Instances State or community 
forests and parks. 

(2) Public regulation of private land use. 
Instances rural-zoning ordinances; conserva- 
tion ordinances adopted by soil conservation 
districts; statutory requirements applicable to 
farm leases. 

(3) Payment of subsidies by a governmental 
agency on the condition that particular land use 
adjustments arc made. A familiar instance is the 
assistance given by a soil conservation district to 
a farmer who has agreed to follow a 5-year 
conservation program on his farm. 

Police Power and Due Process 

It is therefore pertinent to examine the content 
of some of the constitutional provisions just 
summarised in terms of these types of activity. 
Just what is meant by the "police power" and 
by the phrase "due process of law"? The re- 
quirement of due process protects the indi- 
vidual from unreasonable and improper inter- 
ference by the State with his freedom to carry on 
operations upon the land he owns. That the 
guaranteed freedom is not absolute is clear from 
the use of the adjectives "unreasonable and 
Improper." The State may regulate private 
land use, or other private conduct, where 
necessary to protect and promote the public 
health, safety, morals, or welfare. This pro- 



tective power is traditionally called the "police 
power." 

On March 5, 1934, in its decision in the 
Nebbia case sustaining the New York statute 
regulating milk prices, the Supreme Court of 
the United States stated the relationship be- 
tween due process and the police power; 

Under our form of government (said the Court), the 
use of property and the making of contracts are normally 
matters of private and not of public concern. The 
general rule is that both shall be free of governmental 
interference. But neither property rights nor contract 
rights are absolute; for government cannot exist if the 
citizen may at will use his property to the detriment of 
his fellows, or exercise his freedom of contract to work 
them harm. Equally fundamental with the private 
right is that of the public to regulate it in the common 
interest. 

The Court then defined "due process," saying, 
"And the guaranty of due process, as has often 
been held, demands only that the law shall not 
be unreasonable, arbitrary or capricious, and 
that the means selected shall have a real and 
substantial relation to the object sought to be 
attained." 

In the past the courts have sustained various 
types of regulation of private land use as a 
proper exercise of the police power. They 
have held valid statutes designed to conserve 
natural resources (including the soil, fish and 
wildlife, gas and crude oil), to conserve the food 
supply, to prevent the spread of cattle and sheep 
diseases, to develop, reclaim, drain, and irrigate 
lands, and to protect the public water supply- 
on the ground that each, in its own way, would 
promote the general welfare. Among the regu- 
lations held valid for these reasons have been: 
Prohibitions of the waste of gas and crude oil; 
a requirement that owners of forest land remove 
brush and debris likely to cause fires; the re- 
quired destruction of trees to prevent spread of 
cedar rust, San Jose scale, the "yellows," citrus 
diseases, and apple scab; the required destruc- 
tion of wheat crops because of the presence of 
corn borers on cornstalks in wheat fields; the 
required dipping of slaughtered or diseased 
sheep and cattle; and regulation of livestock 
grazing within 300 feet of streams feeding a 
municipal water supply. 
Other attempted regulations of private land 
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use have, however, been held invalid as in- 
volving a deprivation of property or liberty 
without due process. One State court thus 
held invalid certain limitations on the diversion 
of surface waters, and another court held 
invalid certain State limitations on cotton 
production designed to maintain cotton prices. 

Uses of Public Funds 

The constitutional provision that expenditures 
of public funds must be for public rather than 
private purposes, means what it says. It is 
true, of course, that wherever particular work 
has to be done by a Government agency upon 
privately owned land, as in the ca.se of work 
done in an erosion control, flood control, or 
forest maintenance program, some indivichuil 
landowners may receive private benefit from 
the work. The rule that the courts have devel- 
oped to meet this difficulty says merely iliut 
where the benefit to the individual is incidental 
to the object of achieving a benefit to the general 
public, the expenditure will be held to be for a 
public purpose. 

Delegation of Power 

The general rule against delegation of legisla- 
tive power is simple; but its application to the 
concrete instance is frequently difficult, The 
courts say that the legislature may not delegate 
to others the power to legislate. But inasmuch 
as it is manifestly impossible for the legislature 
to anticipate every conceivable situation that 
will confront the administrative officers, and to 
define the rule to be applied to each si tun lion, 
the general rule has come to be qualified as 
follows; The authority to prescribe administra- 
tive regulations to control application of the 
statute to particular instances, as well on the 
.authority to determine their applicability in 
particular cases, may be delegated by the 
legislature to administrative officers; but the 
statute must contain specific "standards" to 
guide the administrative officers in formu- 
lating the regulations and determining their 
applicability. 



Equal I'rotrctwn vf thf /."'.* 

federal and Siate nniMiluiinm declare thai 
no Stair may deny many pruinu "die equal pni- 
lection of die, lawn." This in llu- principle of 
uniformity i" lT,islalitm. Hy raaMi-aVd rule, 
the required imilnnnity taimliMaiifial ratlin* than 
formal. All prwmH similarly Mhtalrtl iliat j S) 
of the (taint 1 relevant elus.'i or < in itmsiaiirrs 
mml I"' ireaicd alike. ('Imttlliralimi, with 
dilliTentiiil ircainient hy clju.mvt, in mil pro. 
hihilcd it iiiiiM. hmvi'vri 1 , liave a nnlvtlanlial 
relation to die end lirmfi miiiKln. I 1 '""' lax pur- 
poses, the eoni'l-H have adopted a mure liberal 
rule uf permi^ilile elawilinitioii ihan liir n-fm- 
lalory purpose*, lull rvrn I'm- n-Miilutoiy pur- 
poses the Icnisladvr judumeiti a'i lu wltnl classi- 
fication ix nece.wary is usually rr'iptTtrd hy I lie 
courts, 



Liniittit t (*n 

Although ihe Slate cnnMitittinnM ici|iiiir dial 
a statute fihull he limiinl in u Jiinirlr Mitijrci, ii is 
pretty well setded (hut die reijiiicritirni i.-i nut 
violated when ihe iiiawie deal-i wldi ttnr rentral 
subject, iiialtw, and every inuvi'ilon H| die aei IH 
)K!i'linenl Hi lliul Milijecl mulier. The I'nnrin 
have, held, fur rxample, dial a Ni.iUUr vvliich 
autliiiri/.t'd die nrallmi ttl' new irt'laiuaiiuii 
dimrictft may also validate ihi- htuuln nrrxiniiiift 
(liHtriels, and that u .Mtaiuie I'fe.ittui; the ntin- 
inisHum form nf (.'iivrutmritt IHI i iiie-i may nut" 
lain pmvisinns (in nil uuillei^ utiiiidtv ruiiurrtnl 
with a rwiipirlieit'iivr |ilaii ul'tiiy ^Mvrimwiu, 
and may ctinler varluits types nl puwrrs npftn 
theeiiien, 

To ihe drafier nfti Mamie dit^r ntit'.n(iidnniil 
RuaranteeH al liniCH appear ai mrit* ulistarlrs 
to his work, iMindaiitenudly, linvvcvrr, tltew 
RiinraWGtti nrp purl nf din nunpai'i^ tti dt'iiMr- 
racy. Willt can*, mid \viili Ir^ai iir^isianee in 
Ijill-drafdnK, nonet tif thrwi MIKI miner* net'd 
stand lu (lit; way uf ellrcdve fi'iimihiUnn jintl 
administration nf SIIIIP hniil \w proKnunn. 
They will nurvc, I'Ulher, m Htip|Mtn mid I'miify 
govcrjinicnial union in a 



EIGHT MAJOR TYPKS OV STATE LAND USE 
U'XJISLATION 

The thinking and discussion of the last few 
years have served to throw into prominent relief 
eight major item* of Stale land use legislation. 3 
This book will devote a chapter to each of the 
eight items, indicating what land use maladjust- 
ments require correction, what physical, social, 
and economic, faets relate to Ihe maladjnsments, 
what measures are in force or being considered 
in the various States in respect to the .situation, 
and what administrative, policy, and legal con- 
siderations affect the formulation and adminis- 
tration of the slatute, or statutes, required, 

It is probable that every State will have special 
land use legislative proposals on its agenda for 
Us own special problems, but eight major meas- 
ures that are probably of interest to nearly all 
the States are; 

(1) A State rural-zoning enabling act (hat 
fiuthori/cs comities and other appropriate local 
units of government to adopt rural-zoning 
ordinances. 

(2) A group of Hlatute.H to improve the work- 
ings of the water laws, particularly in the 
Western Stales, to promote efficient and con- 
scrvational use of water, probably including new 
legislation dealing with ihe conservation of 
ground-water supplies. 

(3) Legislation along (lie lines of the soil con- 
servation district laws now in effect in 3H 
Stales. 

('I) Revision or amplification of farm-lenancy 

law. 

(5) A statute or siatuies offering a procedure 
for revising the structure of rural local units of 
government. 

(6) Legislation 10 simplify existing procedures 
for the collection of delinquent taxes and the 
acquisition of a reasonably sound State or county 

title to chronically tax-delinquent lands. 

i A ninth major Ucm of Slalfi land une legislation la to 
provide for conservation and proper uttllxfition of pri- 
vately owned forest lauds. 'Hint subject Ja not discussed 
In this report because o Joint Committee of the United 
Slaten Congress h engaged In making a comprehensive 
Investigation of this Held. It has held hearings in various 
purls of ihe United Stales, and Us report has not yet been 
submitted. 



(7) Provision for State purchase of lands in the 
interest of land use adjustment. 

(8) Authorization of an appropriate State 
agency to examine and classify lands that come 
into public ownership through tax delinquency 
or other involuntary routes; to make again avail- 
able for private use lands found to be appropri- 
ate for that use; and to administer the remainder 
in accordance with their best use, 

INTiatLOQKING I'UOW JCMS INTKUI.OQKINO 

SOLUTIONS 

The need for common planning and coopera- 
tive administration is particularly clear in the 
ease of the eight measures here discussed. Is 
soil erosion, for example, a serious problem in a 
particular areas 1 If it is, the obvious attack upon 
it would he to encourage changes in method of 
land use, and to create the appropriate adminis- 
trative institutions that will facilitate the adop- 
tion of the changed techniques. lint frequently 
the methods of land use are products of the forms 
of land tenure. A tenant who is not sure from 
year to year how long he will remain on the 
farm cannot: plan and carry into effect a system 
of farming calling for any substantial postpone- 
ment in securing returns from his farming opera- 
lions. Without active participation by his land- 
lord in his management of the farm, he may he 
under great pressure to exploit the land for cash 
crops, regardless of how much erosion his type 
of farming may produce. 

Similarly, the victim of heavy investment in a 
high-priced farm with high fixed financing 
charges, or high levels of taxation, may feel 
himself forced to follow a system of farming that 
will give him as much current income from Ihe 
farm as possible again, regardless of how much 
erosion his type of farming may produce. 

Clearly, then, to solve the erosion problem 
adequately, to make possible a direct attack 
upon that problem, modifications in tenure, 
systems, or in taxation policies, or in rural credit 
systems, or in all of these, may be required. 

This interlocking of problems is particularly 
clear when considered in respect to specific areas, 
In parts of the Groat Plains, the land use prob- 
lem results in large part from attempts by farmers 
and ranchers to operate units too small for aclc- 
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quate economic return. A wave of settlement 
rolled westward from the Missouri River under 
a national policy, expressed in the Homestead 
Act, assuming that 160, and later 320, acres 
were adequate for a farm unit. Both the 
Government and the new settlers ignored the 
fact that in an area of limited average rainfall 
and low humidity, and of widely fluctuating 
moisture conditions, if was imperative to suc- 
cess that a system of farming be followed that 
would take those natural limitations into ac- 
count. Instead, the new area was opened up 
under a system of farming that had developed 
in the more humid, forested regions of the Kant. 
Local governmental institution. 1 ) then were 
formed, again patterned on eastern fanning, 
to fit the 160- or 320-acrc ideal. The road 
network, the school system, the pattern of 
county government, the distribution of (owns, 
cities, and businesses, the level of capitalisation, 
all were worked out with the needs and possi- 
bilities of the humid sections in mind but (hey 
were located in the arid and scniiarid portions 
of the Great Plains. 

This laid the groundwork for the land use 
problem of 1940 in this area. Today the need 
for enlarged operating units, and extensive wither 
than intensive operations, is generally agreed 
upon. The problem, however, is to work out 
the necessary adjustments in ownership mills, 
and in the structure of local government that 
depends largely on the proceeds of property taxes 
to supply public services. 

The low and hazardous farm income of the 
area results from reliance on cash-crop farming, 
Livestock farming requires larger units, but 
larger units arc difficult of attainment because 
owners arc widely scattered; because land 
values are predicated on a cash-grain system of 
farming adapted only to more humid areas; and 
because the level of real estate taxation is based 
upon a pattern of local government and public 
services beyond the power of a small number of 
larger operating units to support, Many people 
in the area, whose holdings arc too small to 
support them, cannot relocate on better lands 
without assistance. Many ownership units arc 
falling into the hands of financial institutions 
whose urge is to liquidate at as high a price as 
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possible in order to imninii/e losses; when 
come into public ownership through (ax dclin. 
qnene.y, (lie public, agency likewise, leels llieimje 
to liquidate as soon as pos.'a'hle, , r <. SU)rc (he 
lands to the lux rolls. 

This tfronp of problems involves nonre.siduii 
ownership, public mid |iriv;ilr indchicdnm in- 
curred on the basin of morr intense use ihan [| lc 
land will pmuil, ihc patieru and ihe l 
of local unilH of Kovenimeni, ownership 
financial institutions of Kuvmuunii, policies 
management and disposition of corporate and 
publiely held limd.'i, inability of many resident 
owners to em loose ;mtl lind opportunity else. 
when*, ll obviously cannoi he adequately dwili 
with solely llii'oiijrh a rural-/oniiut ordinance 
tlmmifli adjusimrniH in procedures fur acquiring 
lax-de.liuqueiH lands, tliruunh elmii|;inf[ ([ K 
water laws, nor (hnuuih improving the leiiiiru 
system. All these hisinnnents musi supple- 
ment and support each oilier, willi each used 
to the proper extent. 

Or take a Innd use problem typical of forest 
{.in-over areas, ll may involve low income*, 
liitfh costs of public Ht'i-vlres per family, and 
ha/ards from (loud and erosion, Among the 
factors in the low farm income* will prolmlily 
be farms located on HiiilH ill adapted tit funniiif;; 
investments in raw laud beyond the ability of 
the land to carry even when itidijiifjaU'd; the 
dllllcully and l)ifjh cost of laud clearance,, willi 
the, tendency to cultivme units too jimall (o 
siippurl, a family. AIUOJIK the factors in high 
cost of public services will usually he scutum! 
settlement with aiiendmil expellee for m-hoola 
and matin; heavy relief loittU; iitadet|iiaie tax 
bast; t<t Huppni'l Kerviet-N rendered, which IK due 
in turn to low farm productivity and deple.lion 
of limber rcKourcc.s; heavy htirdnm of public 
indebtedness ansimu'd duriuK the, period of 
prosperity when nnturr'H gifl <tf IITO.H was being 
convened into cash; and hravy tax dHinqucncy 
on 1,'imls stripped of their en-ex, l-'lood, erosion, 
and stltailon damages irsidiing from miclt an 
area may be found far removed from ilieir 
source, oven in towns and dtics. 

Uesuliant land use problems include,; Poor 
farms loo unroll lo support lamilic; laud over- 
burdened with credit or taxation charges; uncni- 



ployment in timber and lumber industries; dis- 
tressed units of local government; poor schools 
and roads, or schools and roads that cost more 
than the area can support; depletion, or even 
destruction, of valuable recreational possibil- 
ities and attendant businesses; increased hazards 
from flood, run-off, sedimentation, and 
siltation. 

If adequately administered, a program of 
rural zoning can prevent new settlement in 
areas in which further settlement would in- 
tensify existing problems, but it cannot remove 
settlers already in place, nor can it increase 
forest growth, bring about sustained-yield 
management of timber resources, lower the 
burden of public and private credit costs, de- 
crease the tax level, reduce flood hazards, raise 
incomes, nor create recreational assets. Similarly, 
a land-purchase and resettlement program can 
assist some of the surplus population to relocate 
in areas of greater promise, but it cannot prevent 
new settlement in the very area in which pur- 
chase is being undertaken, unless all the land is 
purchased (usually an impossibility), or unless a 
rural-zoning ordinance supplements the pur- 
chase program. 

The truth is plain and clear for all who ponder 
facts like those here summarized: The eight 
land use measures here analyzed, and other 



land use measures that are being more or less 
widely discussed, must be regarded as the units 
of an army, or as single tools in a kit, or as the 
separate chapters of a book. If we are to bring 
about wise land use over the vast continental 
area of the United States, no one, or two, or 
three of those by themselves can serve as sufficient 
instruments. They must be used in appropri- 
ate combination; and the effectiveness of each 
of them is largely dependent upon the con- 
current successful operation of the others. The 
separate legislative items cannot be regarded as 
isolated independent statutes that can be used 
entirely by themselves as though they were 
specifics for particular diseases. 

As a matter of fact, land use programs do not 
always complement one another as neatly as 
the foregoing discussion might indicate. For 
example, local units of government, by develop- 
ing schools and roads in unsettled areas not 
appropriate for settlement may cut across 
another program designed to prevent settle- 
ment in the area and create a forest resource 
on those same lands. Where programs are not 
carefully interrelated, they may work at cross- 
purposes. Following upon the chapters dis- 
cussing the eight land use proposals, therefore, 
a chapter is devoted to discussing how these 
eight instruments may be used together. 
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Rural Zoning 



URBAN ZONING has been a familiar Amcricnn 
practice from the time when Boston 
colonists regulated the location of slaughter- 
houses and trustees of Virginia towns passed 
ordinances concerning the alignment of dwell- 
ings, the structure of chimneys, and the keeping 
of pigs. The limitations of building heights, 
requirements for set-back lines, restrictions on 
yard areas which characterize the city zoning 
of more recent years have been only develop- 
ments of these early practices. So also has 
been the extension of regulation to suburban 
areas as commuters have superimposed city 
patterns on nearby agricultural counties, these 
fringes have been zoned as part of the metro- 
politan areas to which they essentially belong. 
Zoning by and for rural people, by contrast, 
is hardly more than 10 years old. It began in 
1929 with an amendment of the county zoning 
law of the State of Wisconsin. This law pre- 
viously limited county regulations to the urban 
type. The amendment .authorized regulation 
of the use of land for agriculture, forestry, and 
recreation. 

THE OBJECTIVES op RURAL ZONING 
The general objective of rural zoning is to 
encourage the best use of agricultural, forest, 

This chapter was prepared by the following sub- 
committee: Melville Williams, chairman, Office of 
Solicitor; T. L. Ayera, G. I. Hendrlckaon, Agricultural 
Adjustment Administration; William F. Musbach, 
Caroline B. Sherman, Glnclwln Young, Bureau of Agri- 
cultural Economics; Z. L. Galloway, Extension Service; 
Ralph Cole, Farm Credit Administration; George 
Mitchell, Farm Security Administration; Bernard Frank, 
Benton MacKayd Forest Service; Carlcton Barnes, 
Office of Land Use Coordination; David H. Allred, 
Lemuel Peet, Soil Conservation Service. 



and recreational resources. SpecUie xoning 
ordinances may approach this goal from a 
number of different angles. One angle is to 
preserve or improve the land Hwlf. Another 
angle is to provide public services, such as 
schools and roads, us economically as possible. 
A third is to discourage attempts to farm land 
which cannot yield adequate income from 
agriculture and to encourage the development 
of new uses of laud, particularly recreational 
uses, whose net return may prove considerably 
greater than the return available from present 
uses. 

Legally, zoning Is one application of Lhc 
inherent "police power" of the Slates to restrict 
harmful actions of individuals in order to pro- 
tect the interests of all. The power is applied 
through ordinances adopted by local units of 
government in a manner prescribed by the 
Stale legislature in an enabling act specifying 
the particular governmental unit thai can 
Kone, the regulations it can adopt, and the pro- 
cedure governing the adoption and enforcement 
of regulations. (This grant of power is a per- 
missive one- -it need bo used only when local 
people desire it,) 

Zoning ordinances adopted by local govern- 
mental units describe the dialricls zoned, the 
regulations applied in each, and the means for 
enforcing them, A map showing the location of 
each zoned district is usually made a part of the 
ordinance. Uses which arc forbidden, by the 
ordinance but which arc already there, called 
"nonconforming" uses, are usually allowed to 
continue without restriction, even though the 
land is later sold or leased, Under moat zoning 

1 



laws the privilege is lost, however, if the non- 
conforming use is discontinued for a specified 
period, and the ordinance may state that future 
use must be in harmony with the regulations. 
Amendments to an ordinance may be made at 
any time, to adjust regulations and district 
boundaries to changing conditions. Agricul- 
tural development, for example, may he for- 
bidden in isolated areas of good soil until equally 
good unused land within existing communities 
comes into production, but when a demand for 
further expansion arises, the more isolated areas 
can be gradually opened. 

STATE ENABLING ACTS Now IN FORGE 

Since the passage by Wisconsin of the original 
enabling act, several other States have granted 
permission to local units of government to /one 
land for strictly rural purposes. California, 
Colorado, Georgia, Michigan, Minnesota, Mis- 
souri, Pennsylvania, Tennessee, Virginia, and 
Washington now have county-zoning enabling 
acts, although the power is not granted to all the 
counties in each State in Minnesota, for exam- 
ple, zoning is limited to counties where there are 
State or Federal forests, or State conservation 
areas. Indiana and Illinois also have enabling 
acts, but exceptions or qualifications make un- 
certain the scope of the zoning powers, In 
Idaho, even though the legislature has not 
passed an enabling act, the constitution probably 
authorizes county zoning. 

In New England, State-wide enabling acts 
giving zoning powers to the towns have been 
adopted by all the States. Although these laws 
were designed primarily to meet urban and 
suburban problems, it is believed that rural 
zoning to control the settlement pattern may he 
possible under their provisions. 

Since a single enabling act can authorize 
counties to use all types of zoning, the application 
of urban types of zoning regulations to rural 
areas will probably become of Increasing im- 
portance; a comprehensive county plan for land 
utilization would normally include consideration 
of the utility of zoning in its several forms and 
would not be limited to its strictly rural aspects. 
It might include regulations of the urban type 



around the Cringes of cities and their extensions 
along the highways. Millboards located on 
curves and other obstructions to clear vision, 
filling stations, hot-tin); Mantis, and ulhrr small 
wayside merehandisinK establishments dial draw 
trallic from the hifjiways and feed il back jm 
the stream crcale irnMie. lia/anh ihat might be 
prevented or ameliorated by /oniiij;. They a] R() 
destroy the beauty of llu* cnunlryside. Cali- 
fornia ordinances have grouped places of busi- 
ness and have required (hem lu observe set-back 
lines and provide parking .-'pares Cor patrons. 
Stale /on I IH of strips adjoining the highways, 
and the. taxation oChillhoardfi. have been used at 
alternative approaches to the problem. 

CUIUIKNT RIIUAI. Usra (n ; KNAIH.INU AUTH 

The actual use ol' the various enabling acts for 
rural purposes, as diHtiunuished IVum snburbiw 
purposes, has been confined cliielly ID four 

Slates Michigan, Mimiesoiit, Wisconsin, and 

Washington although ordinances Cor suburban 
areas have been adopted in tidier Slates, includ- 
ing California, (leorm'u, Illinois, Maryland, and 
Virginia. 

In Wisconsin, I'tirak/oninj; ordinances have 
been adopted in 26 nurihern and mural cut- 
over counties and in '.\ southern agricultural 
counties. Rural /oning in the- uni'dimi part of 
the .State, as in die nil-over area of the other 
Lake .Stales, resulted from die demands of 
rcsidenl.H Cor tumm means of meeiiiiK die land 
problems characteristic of the region. Agri- 
cultural development did not replace forest 
industry at the rate anticipated, .Seulemem in 
some areas developed rapidly, crops %mv well 
and farmers prospered, but in odirr areas the 
efforts of settlers resulted only in poverty for 
themselves, and irlieCbiirdenji for die public. As 
the rate of He.tllcmeiu tapered oil', after I ')?.(, iho 
isolated locations oCeertain families raised school 
and road costs disproportionately, Thr tax base 
shrank as lax delinquency followed the, mimvnl 
of timber; and falling tax revenues cmphasi/ed 
the high public costs of isolated w.ulcmcm. 
Then as migration from the cities in the land 
increased, after 1029, it beaime. obviom that 
settlers needed to he guided 10 dve letter land in 
or near existing communltlca if ilic problems of 



isolated settlement were not to be aggravated. 
Communities turned to rural zoning for help 
in guiding their agricultural development and 
population distribution. 

Other important incentives to zoning were the 
difficulty of supplying public-health facilities to 
isolated families; the need for forest rehabilita- 
tion on nonagricultural lands, hindered by (ire 
hazards from scattered clearing operations; and 
the interference of agriculture with the develop- 
ment of recreational uses. In line with these 
objectives, zoning ordinances in Wisconsin were 
designed to affect the distribution of population 
by restricting the use of land through the pro- 
hibition of both year-round residence and farm- 
ing in districts set aside as "forestry" zones, and 
the prohibition of farming in "recreational" 
zones. 

Delta and Marquette Counties in the northern 
peninsula of Michigan, and King County in 
Washington, have adopted ordinances establish- 
ing similar regulations in rural areas; and three 
Minnesota counties, Garlton, Koochiehing, and 
Lake of The Woods, have more recently en- 
acted rural-zoning ordinances. In Minnesota, 
however, farming is not prohibited in forestry 
zones. 

The ordinances of the three southern Wisconsin 
counties combine features of the urban and rural 
types of zoning, Jollcrson County established 
three tfones: "forestry," "conservancy," and 
"agricultural." 

In the forestry 7,0110, which includes only a 
small part of the county, 10 uses of land and 
buildings arc permitted, including single-family 
residences, forestry, and public parks, but com- 
mercial agriculture is not included. 

The conservancy zone borders on rivci-s and 
lakes and is designed to protect recreational 
values. Agriculture is permitted in the /one, 
but such uses as multiple-family dwellings, bill- 
boards, and junk yards arc prohibited. 

In the agricultural zone farming is permitted 
of course, but six uses arc prohibited, including 
junk yards and taverns, unless the taverns are 
located at least 1,000 feet away from any home, 
school, or church. 

Several regulations of the ordinance apply to 
all zones. For example, no building can be 



erected or structurally altered near lakes or 
rivers unless the basement floor is above the 
high-water mark. Regulations are also in- 
cluded within each /one for assuring minimum- 
lot areas for residential purposes, for restricting 
the height of residences, and for establishing set- 
back lines to prevent the crowding of buildings 
too close to highways. Somewhat similar pro- 
visions of the urban type are nlso found in the 
ordinance of King County in Washington. 

/ONINO AS PART OF A COUNTY PLAN 

The purpose of all of these /.oning arts is to 
provide a framework for land management, 
both public and private. The dune relation 
of zoning to other public, programs makes its 
consideration along with these, programs a 
matter of primary importance. Only as the 
eiti/ens of the area to bo wmtxl, Ihrough (he 
exercise of iho planning proms, work out it 
coherent idea of the best use in which they can 
put their resources will the objectives of /oning 
be achieved. The counties in which /nning 
ordinances operate I teat arc counties in which 
well-considered plans arc prepared before the 
enactment of the /oning ordinances. These. 
plans provide coordinated moans of approach- 
ing the various problems of (he area, mini-inn 1 
relief costs, adapting did'emU types of land to 
their most productive uses, laying out a road 
and school system which will yield the best 
results, adjusting tax policies, and managing 
public lands. Regulations for the areas to be 
/oned, prepared on I he basis of such county 
plum, can servo as a guide both to individual 
farmers and to government agencies cnunor.led 
with agricultural programs. 

By indicating the nature of the futuro develop- 
ment of a county, /.oning also assists State and 
Federal agencies to direct Iheir programs more 
specifically toward adjustments which dti/ens 
of the area believe important in correcting local 
problems. This applies to the. agencies working 
with farmers on privately owned lands such as 
the Farm Credit Administration, the I/arm 
Security Administration, the Agricultural Ad- 
justment Administration, and oilier agencies. 
It applies to agencies operating untlor State 
land-management programs for game preserves, 



forests, parks, and other recreational areas; and 
it applies to agencies administering Federal 
lands, such as the Forest Service, the Grazing 
Service, and the Soil Conservation Service. 

Since practically all ordinances permit non- 
conforming uses to be continued, zoning alone, 
in the short run, is likely to be ineffectual in 
bringing about major changes in rural economy. 
Of much greater importance is the part it can 
play in strengthening such good land use pro- 
grams as public-land acquisition or exchange, 
forest development, or the stabilization of the 
western range. The effect of a zoning ordinance 
is to prevent adverse changes in the present 
pattern of land utilization until desirable adjust- 
ments can take place naturally, or until other 
programs can directly affect existing maladjust- 
ments. Prohibiting year-round residence in a 
sparsely settled district, for example, serves to 
prevent an aggravation of the existing problem 
of public service costs for isolated settlers, since 
by this action no additional families will increase 
the burden on local government. Families 
living in these sparsely settled areas can then 
be aided to find homes near communities, cither 
by land exchange or public purchase. Zoning 
also opens the way to adaptation of local govern- 
ment to areas where there is little year-round 
residence, by provisions such as those now In 
force in the unorganized territory of the State 
of Maine. The relationship between zoning 
and settler relocation has been expressed: "Re- 
location without rural zoning is a job never 
done. Rural zoning without relocation is a job 
half done. Rural zoning followed by reloca- 
tion will make both a success." 

Under the protection of zoning, large blocks 
of intermingled publicly and privately owned 
land may be set aside for forestry, gra'/ing, or 
other uses not requiring year-round residence. 
The application of zoning to public lands is 
limited in the case of Federal lands by the fact 
that zoning regulations cannot restrict use or 
occupancy in a manner inconsistent with Federal 
laws or policies. In northern Minnesota, for 
example, Federal laws leave certain public lands 
open to homesteading, even though they have been 
found worthless for farming purposes. The adop- 
tion of a county-zoning ordinance prohibiting 



year-round residence on these laiulseould ihusnot 
prevent them from bring home-steaded. But 
this Federal land should be ineludeci within 
zoning districts, for if a squatter moves in with- 
out complying with tin- homestead laws, :tncl in 
violation of a /oning ordinance prohibiting 
year-round residence, the enmity authorities 
can take uelion against him lor violating the 
ordinance regardless of (he furl that the land is 
Federally owned. II' die enabling act expressly 
auys whether lamia owned by I be Stale, county, 
or other local governmental nnils are to he 
subject to a -/oning ordinance, legal problems 
are likely to be avoided dial mi^ht arise in the 
absence of an express statutory provision. 

The preparation of a eomprehemive plan 
prior to the adoption of a /oiling ordinance luis 
much to be Hiiid for it from the standpoint of 
cryfllnlli'/inK community reeniinilion of exiting 
problems and providing for the eoordinalion of 
programs designed to help in the solution of 
those problems. There is also much to he 
said for it from the legal standpoint, as a means 
of avoiding conflicts with r.omnilutional require- 
ments. Experience in eity zoning lias indicated 
thiiL an ordinance is likely to be. belter reedvd 
by the courts if it run be shown thai the meamin 
Is a means for carrying <>! il romprehensivt 
plan of future- development; and HOIUC conns 
have even gone HO far an lo doubt whether nrlmi 
zoning rcgultUloiiH would be rowlitnitnnal i 
not part of a comprehensive plan. The. favoi 
with which such planning is viewed is nirlhe 
indicated by iho wining enabling aein of Cali 
forma, Colorado, Indiana, Vienna, and Wash 
inglon, all of which require a master plan t 
be prepared before a -/.oning ordinance i 
adopted j and courts have held thai if an nnr 
bling act requires nn ordinance lobe prepared i 
accordance with a comprehensive plan, faihu 
to do so will invalidate die- ordinance, Tli 
desirability of planning lo Hirenglhen tl: 
ordinance, in thus apparent. 

A basis for planning of ihto type Tor rur. 
areas now exists In practically every State undi 
the County Land Use Planning Prograr 
jointly developed by the various Land Gra: 
Colleges and the United States Department 
Agriculture. Much of die work of this progrn 



should form the ground work for satisfactory 
rural zoning ordinances that will meet con- 
stitutional tests and be of maximum usefulness. 

THE CONSTITUTIONAL BASIS OF RURAL ZONING 
During the first quarter of this century, the 
increasing use of the device of urban zoning was 
paralleled by a struggle In the courts to establish 
the constitutionality of such ordinances. ^ In 
1926 this goal was achieved when the United 
States Supreme Court upheld comprehensive 
urban zoning in the decision of Eadid Village, v, 
Ambler Realty Co. (272 U. S. 365). 

As yet, no rural zoning ordinance has been 
before any Supremo Court, so it is impossible 
to refer to court decisions that expressly con- 
sider rural-zoning problems. But a mass of 
decisions dealing with urban-zoning enabling 
acts and ordinances, and concerning situations 
analogous to those found in rural zoning, permit 
a discussion of underlying principles. 

Rural zoning is an exercise of the State police 
power, and it is nonetheless a Stale power 
because it is the subordinate units of govern- 
ment, such as counties or townships, that cus- 
tomarily prepare and adopt zoning ordinances. 
The objectives of zoning and the regulations 
of zoning ordinances cannot exceed the limits 
of the police power as fixed by the constitutional 
requirements of "due process." B "Due process" 
cannot be defined with absolute precision, but 
it includes three general requirements, to which 
each zoning regulation must conform if it is to 
be valid: 

(1) The objectives of the regulation must 
promote the general welfare, 

(2) The means used must have a substantial 
relation to the ends or objectives sought, and 

(3) The regulation must not be arbitrary, un- 
reasonable, nor oppressive, 

The promotion of the general welfare is a 
vitally important criterion of rural zoning since 
most of the effects sought by a zoning ordinance 
will be weighed by the courts to determine if 
they fall within the concept of the general wel- 
fare. What is or is not within the general welfare 
cannot be defined except in a very general way, 
since the concept is not Btatic but changes with 

a Sec Introduction, pp. xi to xix, incluaivc. 



the growth of public needs. It depends directly 
upon certain premises or assumptions of social 
values. In other words, certain actions of indi- 
viduals are held injurious to the group, or to the 
general welfare, only because certain standards 
have been widely accepted, such as those con- 
cerning education, highways, working condi- 
tions, and more recently, levels of material 
living. 

When individual actions lend 10 hinder the 
group from maintaining or reaching these stand- 
ards, the police power may be called upon to 
restrain them. For example, the concept of 
general welfare in the field of zoning was once 
closely connected with (he law of mifoiinres; 
that is, unless the action of an individual was in 
the nature of a nuisance, it was felt that il could 
not be restricted under the police power. This 
is illustrated by a UM6 decision of the Minnesota 
Supreme Court, which held that zoning could 
not be used to prohibit .stores in msitlcnlial 
areas of cities because stores were lawful business 
and were not obnoxious. By 1925, however, 
the same court had changed its views in accord- 
ance with changing public iumlards, and ihr 
1016 decision was overruled. Modern decisions 
emphasize that zoning is not restricted lo a sup- 
pression of nuisances. 

A primary objective of rural zoning hint hern 
the promotion of local governmental Hlirirnry, 
the provision of necessary public sri-vlm m it 
minimum cost per family. Although thin hits 
not been considered by the courts except along 
with other objectives, there would scum lo lit! no 
question that it is in the interest of the ^cnn-al 
welfare. In urban zoning, the srgi'egalion of 
factories and other commercial enterprises from 
residential areas in order, among other tilings, 
to reduce the costs of police and lire protection, 
and to permit the use of less expensive, street 
pavement for the lighter residential iraffle, has 
received judicial approval, ft is reasonable to 
suppose that rural-/oning ordinances designed 
to effect economics of government in rural areas 
also full within the scope of the general welfare. 
But even though the objectives of n zoning 
regulation promote the general welfare, the 
regulation may still fall short of due-process 
requirements unless its operation has a aub- 



stantial relation to the end sought. Judicial 
interpretation of this requirement has not been 
consistent, but it indicates that an ordinance 
containing regulations more stringent than nec- 
essary to accomplish its objective may be subject 
to question on constitutional grounds. 

In the case of rural zoning, this problem might 
arise in the control of erosion by regulations 
prohibiting cultivation. If the objective could 
be attained by less drastic means, by prescribing 
strip cropping or certain tillage practices, the 
courts might not sanction the outright prohibi- 
tion of cultivation. (The problem of constitu- 
tionality aside, sound policy-making would con- 
sider less drastic means for solving the problem 
before recommending zoning, Regulations on 
private property should be limited to the mini- 
mum requisite for accomplishing the end sought. 
Not only is the imposition of unnecessary hard- 
ships on landowners thus avoided, but the ordi- 
nances which are passed are much more likely to 
be accepted and enforced.) 

The third requirement of due process, that the 
zoning regulation must not be arbitrary, un- 
reasonable, or oppressive, is similar to that just 
discussed, and courts frequently do not distin- 
guish between them. A zoning regulation Is 
usually considered to be unreasonable and 
oppressive when it permanently decreases the 
value of property to the extent that the property 
is worthless for any permitted use. A decrease 
of value is in itself not sufficient to invalidate a 
regulation, nor is a regulation void because it 
acts incidentally to prohibit noninjurious uses, 
although these results, as well as a decrease of 
value, may be considered in determining 
whether the regulation meets the due-process 
requirement. Rural ordinances might be af- 
fected by this rule if the prohibition of a given 
agricultural use would eliminate all possible 
economic uses. If no reasonable alternative use 
of the property existed, courts might question 
the reasonableness of the ordinance since it 
would have the effect of confiscating the 

property, 

This requirement also demands that an ordi- 
nance accord the same treatment to the same 
conditions wherever they occur. If an ordinance 
is to avoid the charge of arbitrariness, it should 



impose the same regulations and conditions on 
all lands of the same character. 

When the requirements of due process ap- 
plicable to zoning are viewed as a whole, they 
form a set of rules by which private interests are 
weighed against public to determine whether a 
zoning regulation promotes the general welfare 
sufficiently to allow its invasion of private 
property rights, and to what extent an invasion 
is permissible. The rules are not technical nor 
rigid, but are merely guides to the exercise ol 
sound public policy. Whether a particular 
zoning ordinance is constitutional thus primarily 
depends on whether social benefits are regarded 
as outweighing private hardships to the extenl 
that the restriction of property rights is justified 
Adequate planning before the adoption of ai 
ordinance is the best assurance that constitu 
tional requirements will be observed. 

TYPES OF ZONING REGULATIONS 

Zoning regulations are the heart of an ordi 
nance, for they describe the limitations impose 
on the use or occupancy of land. It is thus ini 
portant to prepare them with care so that the 
will go to the roots of the problem, will not ur 
necessarily restrict noninjurious uses, will t 
reasonable, and will be administratively prai 
ticable. 

As previously indicated* there are two mai 
types of county zoning, urban and rural. Spai 
limitations prevent a discussion of the appHc; 
tion of the urban type to rural or suburb; 
areas. Rural regulations now in effect consi 
for the most part of: (1) Prohibition of yea 
round residence, and (2) regulation or prohit 
tion of one or more agricultural uses. Tl 
following discussion is limited to enacted regul 
tions prohibiting year-round residence ai 
farming, and to a suggested regulation for use 
parts of the northern Great Plains requirl 
operating units to maintain less than a certi 
ratio of cultivated to range lands. This does t 
mean, of course, that no other zoning regu 
tions may be devised. It has been suggest! 
for example, that zoning might be used to j 
complish some of the purposes within \ 
authority of conservation ordinances passed. 
soil conservation districts. Suitable legislati 



could be drafted to accomplish this, as is pointed 
out below in the discussion of the zoning unit 
of government, but since the problems of this 
type of zoning arc essentially the same as those 
raised by the use of conservation ordinances 
considered in chapter 3, the question is not 
examined here. 

PROHIBITION OF YEAR-ROUND RESIDENCE 

Regulation or direction of the settlement pat- 
tern by prohibiting year-round residence in 
certain areas has been the main purpose of most 
rural-zoning ordinances now in effect . This 
type of control was undertaken chiefly to prevent 
excessive local governmental expenditures for 
schools, roads, health, and other public services, 
the costs of which depend largely upon the dis- 
tribution of population, although other motives 
were present, including the general improve- 
ment of social conditions associated with sound 
community development. Prohibition of year- 
round residence has also been suggested as a 
phase of flood protection. 

Schools and Roads 

Roads and schools were constructed in the 
early years of the development of the Lake 
States cut-over region on the basis of anticipated 
increases in population and in taxable values. 
The residents and officials responsible for plan- 
ning the highway and education systems of the 
Lake States expected the plow of the farmer to 
follow the axe of the lumberman, but these 
anticipations have not everywhere been fulfilled, 
Since about 1925 it has become increasingly 
evident that the earlier planning of public 
services was overly optimistic. Decline rather 
than expansion of taxable wealth and population 
followed the lumbering period in many areas, 
and indebtedness that was incurred to build 
schoolhouses, roads, and bridges did not de- 
crease correspondingly. The resulting financial 
problems of the counties focusscd interest on the 
efficiency of public expenditures. 

Directly related to the problem of paying off 
old debts are the annual costs for education and 
other public services in sparsely settled areas, 
which are high per capita even though the 
quality of the services is frequently inferior to 



that of more populous areas. The cowls for 
many of these services are more often inversely 
than directly proportional to the number of 
people served. For example, school costs in 
Pine County in Minnesota, in 1935-36, ranged 
from 8125 per pupil for schools of 5 or lower to 
ft33 in schools of 25 to 30. The costs of main- 
taining a road surfacing, grading, and remov- 
ing the snow in northern areas are much the 
same whether the road serves 1 family or 10. 

The obvious disparity between the costs of 
providing services and the possible Lax revenues 
from these scattered-settlement areas has made 
it necessary to establish State aid for roads and 
schools; but in some inninnees this lias en- 
couraged new isolated settlement by placing a 
premium on isolation. Many .States distribute 
an educational fund to transport pupils who Uvt; 
more than a specified distance say 2 miles 
from a school. If a man may be hired to trans- 
port his own children, he 1ms u chance to got a 
sizable supplementary income by locating n 
long way from a school; in a Minm-som county, a 
prospective landowner inquired of local ollidals 
how far he must live from a sehoolliousc to 
secure this part-time income; armed with the 
information, he bought a tract that would 
qualify him for the job. Where settlement lias 
already taken place, as in these cut-over regions, 
/oning can direct future settlement into existing 
communities where there arc suitable resources, 
and can gradually develop adjoining areas by 
amendments to the ordinance as w:ttlenumt 
expands, lixccssivn construction of schools and 
roads in advance of a stable population that can 
pay for them and use them effuilemly is thereby 
prevented. 

Likewise, an ordinance adopted in areas where 
new scattered settlement is occurring or likely 
to occur, may prevent high coats in the future. 
The control of settlement in unoccupied areas 
made available for agriculture by (loud-control 
programs, as in the alluvial valley of the lower 
Mississippi, or by improved menus of land clear- 
ing, would forestall many of the problems of 
location that plagued older areas of settlement. 
By consciously directing new settlement to pro- 
ductive soils and desirable community patterns, 
a stable agricultural development can be fos- 



tered and economy of govcrnmenlal inslilu- 
tions promoted. 

As an alternative to zoning in thinly settled 
districts, public action might he taken to encour- 
age immigration and expand agricullural devel- 
opment so that the disparity between tax revenue 
and public-service costs would be reduced, For 
the most part, however, these sparsely settled 
areas arc marginal fringes between major land 
uses such as agriculture and forestry, or fanning 
and range livestock production. Moat of them 
contain some districts that for one reason or 
another should not be settled at all, Hccause of 
physical and economic conditions, such ax flue,- 
tuating rainfall, doubtful soil productivity, anil 
distance'to markets, there is usually only a lim- 
ited opportunity to solve the isolated settlement 
problem by more intensive development, 

As another alternative to rural /oning it has 
been suggested that the problem of wasteful 
public expenditures be approached l>y curtailing 
or denying services such as roads and schools lo 
families who move into sparsely .settled areas. 
But a feeling that it is the obligation of the 
State to supply school and road facilities lo all 
is so deeply imbedded in our way of life that it 
is doubtful whether the curtailment of serv- 
ices will ever be accepted. Constitutional and 
statutory provisions have been adopted by a 
majority of the States tending lo insure that no 
child will be deprived of schooling because his 
parents live in an isolated locality or became 
they do not pay taxes commensurate with school 
costs. School officials are under a duty to pro- 
vide necessary schooling, although in some 
States the obligation may be met by furnishing 
transportation or board and room instead of 
maintaining schools in sparsely settled areas. 
In addition, parents arc charged with the re- 
sponsibility of keeping their children in school 
during the years required for a grade-school 
education, 

Roads are in a somewhat different category 
from schools as a public service since their con- 
struction for isolated families is usually within 
the discretion of road officials and is often not 
mandatory. But in the more sparsely settled 
areas, educational facilities can often bo pro- 
vided most economically by bus transportation 



of (he children; nnisri|unnly, roads must be 
maintained and kepi clear of snow. Somcofito 
northi'i'M States, Minnesota, lur example, impose 
a duly by law upim county inul township hoards 
to keep roads free from snow, one of (In; most 
cosily iteim in mail maintenance. A similar 
duly to maintain bridges is common, and dam. 
ages may be recovered IVum a township or county 
for injurieH caused liy failure of officials to 
maintain roads anil bridges in proper ropmr, 
These conniileriitioMs indicate a i;nteral filling 
thai people are entitled to roads an well us to 
schools. 

Fuhlir Health 

The expense of pi'ovidini', public hcalili I'aojli. 
lies was amoii!', the points considered when the 
Michigan, Wisconsin, iiml Minnesota /oniiijj 
ordinances were adopted. Money .spent for 
medical services for rcnioic families frequently 
pays for more travel than .-service. Since 
medical items hulk lat'i;e in relief budgets, die 
e.OHls of travel are a considerable drain on tlic 
public treasury, 



Regulation ul'iieulemeiil in llouoMm/ard amis 
him IV('(|urntly been proposed in lercnl years, 
though pinnt'Cfi'i to date has been >ilmv. The 
provision in the ordinance of JeMerson (lonnty, 
VVls., prohibiting Inline nuDiiniciion of build- 
inns with basement Moors below the hif-di-walcr 
mark, is a mild regulation of (bin type; the Us 
Angele* ( louuiy ordinance was recently aini'ndrd 
to forbid the eniiHunetion ol' building fni 1 family- 
living purpose,-! or I'nr public assembly in erruin 
llood-lia/iml areas. Three iriisoitsi for thin me 
of /oning arc upparc.nl; Pmieetinn of pulilic 
health, protection of life, iinil prevc'iition of 
IHiblic-rellrl' I'o.siH thai iuevitiibly follow floods. 
Under Hiieli iTMulalion, hmil.s Niilijrn to periodic 
Hoods eiin lie used for forentry, recreation, 
grn/iiitf, or cultivation by t'nini!ie.i living on 
higlier urnniwl. h in doultiful wlmllirr agrieul- 
tural uses in Hood plains could be prohibited on 
the, basis that floocU would injtire entp.H or live- 
sKKik, since ihcir IHM niiKlit be regarded as loo 
remote an injury to the public, welfare. 



REGULATION OR PROHIIHTION OF AQMCULTURAL 

USES 

An agricultural use is considered here as a 
use of land for the production of farm crops, 
livestock, or livestock products. Agricultural 
uses may be regulated or prohibited: to prevent 
soil erosion, to prevent the interference of agri- 
cultural with other uses, and to prohibit agri- 
culture in areas where a family cannot make a 
satisfactory living from this form of land 
utilization. These reasons arc discussed sepa- 
rately, but more than one of them may influence 
the adoption of a particular regulation. 

Prevention of Soil Erosion 

Since the use of the police power to prevent or 
control soil erosion through soil conservation 
districts is discussed in chapter 3, it will not lie 
detailed here. 

Prevention of Interference of Agricultural With Other 

Uses 

Examples of regulations to prevent inter- 
ference of agricultural with other uses arc found 
in ordinances prohibiting farms in forestry and 
recreational zones, in certain proposals to 
prohibit cultivation, and in a suggested regula- 
tion to require operating units in parts of the 
Great Plains to maintain less than a certain ratio 
of cultivated to range lands. (A prohibition of 
farming forbids both cultivation and grassing.) 

To meet constitutional limitations and to 
justify such regulation, the use protected by the 
ordinance should clearly offer more social ad- 
vantages than the use regulated, and it should 
be equally clear how the regulated use, unless 
restricted, will injure the protected use, These: 
questions require a determination of the social 
as well as the private income and values from 
various forms of land uae. This is a complex 
matter, but the protection of residences by urban 
zoning, which presented a somewhat similar 
problem, is now well established. 

Prohibition of farming in forestry zones in the 
cut-over areas as under current Wisconsin 
ordinances should be reviewed from a number 
of different angles before the passage of an 
ordinance. 



If the interference of fanning with forestry 
occurs because enough tracts are farmed to 
render forest management inefficient by break- 
ing the forest into scattered blocks, is it clear that 
for this area forestry is a more desirable use of 
the land than farming? 

If the interference is one of lire hazard result- 
ing from the use of lire in land-clearing opera- 
tions, could this ha/ard be sunieiently dimin- 
ished by revision of lire control laws or other 
measures less drastic, than prohibition of (arming? 
(Forest iircs due to this cause have grcully de- 
creased in certain counties of Oregon under a 
1937 law permitting the creation of /ones in 
which the State will assist farmers wilh ilietr 
use of lire for clearing operations,) 

Both the Michigan and Wisconsin /oning 
ordinances prohibit farms in recreational arras. 
Restrictions such as these are commonly justi- 
fied on the premise thai commercial agriculture 
destroys a large part of the values of recreational 
areas by the presence of farm buildings, manure 
piles, and livestock, together wilh the clearing 
of lake shores for crops or pasture. In areas 
where recreational use is now intensive, lands 
in their wild state can often command better 
prices for recreational uses than for farming, 
and protection from agricultural encroachment 
may not bo needed. But such protection may 
be desirable where recreation is lens highly 
developed. Protection from interfering com- 
mercial uses is also important. Whether recrea- 
tional uses are entitled to protection or not will 
depend on anticipated recreational needs and 
development, as well as on existing cireum- 
slnnccs. 

Prevention of Agricultural Uses in Areas Where 
families Cannot Make n Living From Them, 
The history of successive waves of farmers try- 
ing to wrest a living from low-grade noils is all 
too familiar, A cause-and-t: fleet relation be- 
tween the agricultural use of land and relief 
costs or human distress must be fairly clear, 
however, before a regulation prohibiting agri- 
culture for this purpose is justified -the actual 
relationship of the two in a particular locality 
should be carefully established. A large number 
of factors influence the financial success of an 
individual aside from the quality of his land 



managerial ability, the size of the family, the 
size and type of farm, and the opportunities for 
securing supplementary income, opportunities 
that are found in many marginal areas. In the 
Great Plains, for example, large crops of wheat 
arc often grown by "sidewalk" fanners who live 
at a distance from the land and teaeli school, 
manage a bank, or engage in some, oilier busi- 
ness. In the cut-over country of the Lake 
States, many small farmers get a large share of 
their income from trapping, from the recreation 
industry, or in other ways. The significance ol 
off-farm employment should thus be carefully 
appraised before prohibiting agriculture, on 
the ground that families cannot make a living 
from agricultural uses. 

INTERRELATION OP SKTTI.KMKNT AND U8K 
REGULATIONS 

Since farmers usually live on the lands they 
use, agricultural residence and use of land for 
farming arc closely related; and, in some cases, 
a control of the settlement pattern by forbidding 
year-round residence will avoid the necessity 
for a regulation forbidding cultivation or farm- 
ing. Three counties in Minnc.sola have recently 
adopted ordinances relying on settlement control 
to affect land use and to accomplish the same 
ends gained by prohibitions of farming ami year- 
round residence in the "forestry" /ones of the 
Wisconsin ordinances. 

A control of the settlement pattern in the 
Lake States will probably prevent farming on 
most of the lands on which year-round residence 
is forbidden, since year-round residence is neces- 
sary for dairying and general farming, the usual 
types of farming in that area. In other re- 
gions, this relationship may not exist, at least 
not to the same degree. In the Great Plains, 
for example, where wheat operations can be 
carried on at some distance from (he permanent 
residence, control of settlement is likely to have 
only a limited effect on land use, Conversely, 
of course, use controls will also act to prevent 
year-round residence under certain conditions. 

But in considering zoning regulations that 
operate directly on agricultural uses, care 
should be taken not to confuse the objectives 
and effects of regulating or prohibiting a use, 
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such as cnllivalion 01- i;r,'i/iiu; with (hose of for, 
bidding year-round residence. Karuiimr IH> 
accompanied by year-round residence f r(; , 
qnrnlly would mil malrrially alle.ct | HI |j]| Ci 
service eosl.'i, In appi'-iiuin^ (he need |',,,. ^ 
laiion in' prohibition of ;m ai'.i irnhural use con. 
fusion ran he avoided hy .juduinn ihe rlfccl of 
lln: re.slrieiion on unoccupied l;i;ml; ilie need for 
prohihiiinj; or n-nnliiiini; the land n.'ie, ;im | t | )e 
way iu which ii should he regulated, ean (hen 
be considered without reference in ihe residence 
uf the user. 

AllMINISTKATIVr. mNSM H'.IMTH iNS AND /.ONIM 

iir.iiiii .vi EI INS 

Kase of administration most be considered 
iilunj; with Huh.'iiance when /uniii|', regulations 
are planned. I lilleieneni in (he administrative 
feasibility uf /uuiiii 1 , regulations are illustrated 
hy the. "use" and ''re'tidrner" lypes. It is 
usually easier to ascertain when a noncnnlorm. 
in)!; use exi-iis or has hren discomiimcd in the 
case (if year-round i evidence dian when ;m 
af',rit:nllnnil UMC is euni'enied. A seiiier who has 
iihandoneil his Inn in- may continue Home 
liuiiled fiirniiiii', o|iei'aliuM!i, ur a iiei|;lihin' may 
pashm 1 livi-Htnck nr cni wild hay on the liuul, 
with or wiiboni lej-at tii;lu. In mieh eajtn, it is 
dilficnlt in lix (be linii- when iinncnnlnniiini; list) 
ct^ises. 

Tn iiKCerlain when a tium'onliinnini; UHC exists 
under a refutation fm hidilinfi; yc-ar-rouud ITS!- 
den(!e, hy rnitii'iDil, ttnly one <pie!iiion need bo 
asked, ''Where are (lie people in (|tieslion now 
mnkinf; llu'ii 1 doinieile nr IIUMH-;'" It is not 
ntrcefisary to invrsMK.'iie |jetil>i hi use nor dmilo 
whether landM recenily I'.nincil, tiul not bi-ini? 
used ou the date ol the ordinance, represent a 
lbniiini! r. Forfeiture of a rijdit ton 
inn residence hy a failure to nm- 
Untie i( is eawy lo ileteriiiine, "lias a family 
ceased to use its home for a period longer (Iron 
that allowed by die onlinancei 1 " (Thin period 
is 2 years in Miimoinia.) Ascertainincnl f 
violations of (he ordinance hy (he establishment 
of new homes, whelher in abandoned ( now 
huildiugs, after ilie eHeeiive dale- of ibe ordinana; 
is also comparatively simple. 

Control of agricultural me hy /onini; has been 



suggested in parts of the Great Plains as a means 
of prohibiting cash-crop farming, while permit- 
ting grain hay to be produced for livestock feed. 
Assuming that the regulation could meet con- 
stitutional requirements, complicated admin- 
istrative problems would be encountered. One 
and the same crop, such as wheat, may be cither 
fed to livestock or sold its disposition will 
depend on the quality of the grain and the 
relative prices of wheat and beef. Prohibiting 
cash-grain production would thus require ad- 
ministrative determinations of the intent of the 
operator. The ease with which an operator can 
shift might make problems of deciding what arc 
nonconformlng uses and when they have been 
discontinued even more difficult in the Great 
Plains than in the cut-over areas. 

Then too, the proposal for regulating laud me 
in the Great Plains lay requiring operating units 
to maintain less than a certain ratio of cultivated 
to range lands raises a serious administrative 
problem. Aside from constitutional questions, 
an annual check-up would be necessary to de- 
termine whether or not each operating unit met 
the terms of the ordinance, since the size of 
operating units and the amount of crop and 
range lands leased by each operator often fluctu- 
ate from year to year. 

ZONING PUOQKDURE 

The procedures by which an ordinance is 
drafted, adopted, and enforced arc generally 
specified in die enabling act. Attention \R here 
given to questions that commonly arise in con- 
nection with these procedures. 

THE ZONINO UNIT OP OOVEUNMBNT 

The county is the unit of government common- 
ly used to adopt a zoning ordinance. Other 
governmental units, such as a town, township, 
or a specially created district, may exercise 
zoning powers when a suitable enabling act 
authorizes them to do so. Under the Colorado 
act, a part of a county may form a district for 
zoning purposes and adopt an ordinance; in 
New England, the towns are the dominant form 
of local government and already possess some 
zoning powers. 



it nas uecu i>LiHK t;niA '" ""- 

districts or grazing associations might also be 
granted zoning authority, though grazing asso- 
ciations, as now organized, are merely a form of 
corporation and not a governmental unit and 
thus cannot be granted zoning powers under our 
constitutions. Under present laws, soil conserva- 
tion districts cannot adopt ordinances for pur- 
poses unconnected with erosion control and soil 
conservation, although there is no constitutional 
or other reason why soil conservation districts 
laws could not be amended lo give the. districts 
authority to prohibit year-round residence on 
particular types of lands. 

The question of how conservation ordinances 
adopted by soil conservation districts for soil 
conservation or erosion control differ from 
county zoning ordinances designed to accomplish 
the same purpose has created much discussion. 
Fundamentally, these ordinances arc closely 
related, since each is an exercise of the police, 
power of the State to bring about changed land 
use. It may be said in general, however, thai, 
a zoning ordinance merely delta zones within 
which particular land uses iiKi-irnllure, fores- 
try- -arc permitted or prohibited, while a con- 
servation ordinance specifies types of land use 
practices terracing, mrlp cropping dial, arc 
appropriate for particular lands. 

Legislatures could, by enacting appropriate 
statutes, give full "/oning" powers, including the 
power to control the settlement pattern, to soil 
conservation districts, and full "ennservalion 
ordinance." powers lo counties. There. i.s IK 
fundamental legal difference in the lands o! 
regulations that, under suitable laws, could b( 
adopted by counties and soil conservation dis- 
tricts for soil conservation or erosion control, foi 
controlling settlement, or for other purposes 
Similarly, there are no basic distinctions in lh< 
administration or enforcement of the ordinances 
since legislatures could require cadi lo be admin 
istcrecl or enforced in the same way. Enforce 
mcnt procedures of existing soil eonscrvaiiw 
district laws and zoning enabling acls now diflei 
but these diflercnccs could bo removed at an; 
time by the enactment of new legislation. 

The question whether soil conservation dh 
tricts should possess "zoning" powers or conn 
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ties should possess "conservation ordinance" 
powers is thus a question of policy. The, follow- 
ing points, among others, might he considered 
in this respect; 

(1) Would zoning duplicate or supplement 
the powers of soil conservation districts for soil 
conservation or erosion control? (Some 3H 
States have now authorized the formation of soil 
conservation districts with authority to adopt 
and enforce conservation ordinances,) 

(2) The unit of government most interested 
in the effects of the proposed zoning regulation 
is likely to be the one that can heller prepare and 
enforce an ordinance. Where setllement control 
to reduce the cost of public services is (lie primary 
reason for zoning, tills consideration would 
point to action by counties; where the reason for 
zoning is for soil conservation or erosion control, 
this consideration would [joint to action by soil 
conservation districts. 

PREPARATION OF AN OUDINANCK 

Whether action is initiated on a eounly basis, 
or on the basis of some other unit of government, 
the following steps arc likely to be taken: 

Appointment of a Planning Commission 

The zoning process is usually initiated by a 
county board with the appointment of a plan- 
ning commission to study the problem and to 
draft a tentative ordinance. With the excep- 
tion of Minnesota and Wisconsin, all the rural 
zoning enabling acts require planning commis- 
sions. In Minnesota, the county hoard, in eon- 
junction with town hoards, performs this func- 
tion, but in Wisconsin a committee of the county 
board does the planning unless a rural planning 
board or park commission is already established. 

Drafting of Regulations 

When a county has been carefully studied and 
the objectives of zoning in the county have been 
formulated, a tentative ordinance can he pre- 
pared. As many different kinds of zones may 
be established as arc needed. It is generally 
found easier to draw zone lines on an official 
map, which is made a part of the ordinance, 
than to describe them in words. Where a map 
is used, it should be large enough and detailed 
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enough to leave no doubt wlinhrr any 1 [ or 
land description is wiibin ;i certain /nne. 
The language uf ihc rei-nlaiions themselves 

should be as clear .mil Minnie as possible -\ n ,\ 

I 'j *mu 

should draw sharp lines heiween |lu- mrs and 
occupancies pennined and illicit- prohibited in 
order In eliminate ihe vai'tieness that linwts 
litigation. Some /oumi; ordinances have slated 
the iiKC.'t and occupancies prnniited within each 
/one, while other:; have cmmicralnl only those 
that are I'oi'liiiltleii. hi aiean \vheic only nn<; or 
two aetivhieu are in he prohibited, statement of 
tin- regulations an | in ih Millions shortens the 
ordinance ami makes it easier to understand, 
In general, rei'.ulaiions should probably stale 
what hi prohibited or pennined according to i| lc 
form of expression dial will produce the dimeter, 
clearer regulation, 

Ptirtiiifitiliiin h Ollif (int'ftninftittit Ihiitx 

Although the county has been ilie unit o[ 
government primarily iv!i|iomilil<' lor the prep- 
aration ol /oiling ordinance.'!, the need for 
participation by other I'.overmneutal units or 
agencies has been m-ngni/cit. This participa- 
tion take.'t two lorius: ( 1 ) Aviini.incc and advice, 
or (2) review and appiov.il ol the ordinance 
before i(!i adoption. 

The linn lype of pnrilcipalinn, wlilcli Is 
advisory in cliiiracfer, hn>i hern universally 
regarded as it neieii-iary rrn|mu:uhiliiy uf the 
State ii^rictillural college, the Stale I'launiii); 
Hoard, or wiitic itther teelinii%il agency. The 
rural counlicH mosi in need nt /oiling rennln- 
lions generally cannot alloid to hire teclinlcnl 
assistance to analy/e idcvitiit rconomii: infor- 
mation, to develop lrf<al liii'it- for rcKiilaiions, 
or fitlirrwisr to aid in the de!>h.',M of an ortlinimcc 
thill will meet lonit prnttlrniH most rllrrtivdy. 
In WlsciHiHin, tht- mptniKililHly for provuliiiK 
thrift HcrvItTH I nut been borne mainly by the 
College of Agriculture ami ilir Slate, I'lannlnft 
Board, tt It hough their a^ittam-f wan not Hpedli- 
eally required by ihe rimttliiiK n. 

The Michigan State I'liiimim? Boaril is m.sinict- 
cd bylaw to aid in the prfparaiiun ol'oidiniinm 
which must alto br itppnwrd hy 1)11* planning 
hoard before limy IXTOIIH: rllt'ctive. Tliis is 
the only enabling act under whifh u Siaie 



agency is given the power to veto a proposed 
ordinance. Similar provisions have been pro- 
posed in other States, but local feeling about 
State control has prevented their adoption. 
Even if State control were required by law, a 
county is not likely to enact an ordinance that 
differs very widely from local concepts if such 
an ordinance were enacted, responsibility for 
enforcing it might fall heavily on the State. 

In Wisconsin, and perhaps in Minnesota, 
towns exercise a veto power over the applica- 
tion of ordinances within their boundaries in 
Wisconsin an ordinance can become effective 
only in the towns that approve it; in Minnesota 
there is some question as to whether the county 
board can overrule a town that disapproves. 
This feature of the Wisconsin ordinances has 
been subject to considerable criticism, but 
conflicts between county and town interests 
winch might make enforcement difficult are 
thus kept down. In general, there appears to 
be some advantage in keeping the adoption of 
an ordinance at a county level. 

Hearings and Referenda 

All rural-zoning enabling acts require the 
county board to hold at least one public hearing 
before the adoption of an ordinance. Most of 
them also require that planning commissions 
hold one or more hearings before the ordinance 
is finally prepared and submitted to the county 
board. In this way, anyone who is opposed to 
the adoption of an ordinance or who believes 
that it should be prepared in a certain manner 
may be heard. A general advantage of holding 
hearings throughout areas to be affected by 
a zoning ordinance is the participation of as 
many persons as possible. 

No existing enabling act requires a referendum 
to be held on the question of whether a partic- 
ular ordinance should be adopted. In Michi- 
gan the question of whether the county should 
consider zoning at all is submitted to a refer- 
endum; some difficulty has been encountered 
with this requirement since it forces people to 
vote on zoning before any planning work or 
tentative ordinance is available to explain how 
zoning will affect their county. Even if the 
vote is in favor of proceeding under the enabling 
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act, it merely authorizes the county board to 
investigate the question, and does not require 
that an ordinance be adopted. 

It has been suggested that zoning ordinances 
might be adopted under a referendum procedure 
like that required for the adoption of conserva- 
tion ordinances by soil conservation districts. 
After a conservation ordinance has been pre- 
pared, the question of whether it should be 
adopted is submitted to a referendum. The 
governing body of the district is bound by a vote 
against adoption, but if the result is favorable, 
the governing body may or may not adopt the 
ordinance, as it wishes. The primary considera- 
tion in the use of a referendum of this type is the 
observance of democratic processes, and the 
assurance of public support of regulations 
adopted On the other hand, the cost of a 
referendum may be offset against this advantage; 
a democratically operated planning program 
may be preferable. Where a referendum is used 
and not all persons affected are registered voters, 
some means should be devised for all to partici- 
pate. 

ADOPTION AND AMENDMENT OF AN ORDINANCE 

Adoption of an ordinance may be relatively 
simple, as when only a resolution of a county 
board is required, or it may be more compli- 
cated. In Michigan, for example, the general 
law of the State provides that county ordinances 
must be submitted to the Governor before they 
can become effective; it is uncertain whether the 
requirement also applies to zoning ordinances. 
Questions of this kind may be eliminated by 
adapting the enabling law to existing statutes. 

Notice of the adoption of an ordinance must be 
given to the general public, as a matter of con- 
stitutional law. Enabling acts usually provide 
for notice by requiring that an ordinance be 
published in the official county newspaper and 
filed with some county official, such as the 
county clerk. If a State has a general law relat- 
ing to county ordinances, the usual procedure 
for giving notice may also be applicable to zoning 
ordinances. The laws of Colorado and Penn- 
sylvania go even further and demand that 
ordinances be indexed in the books of the 
recorder of deeds. This practice is contrary to 
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the theory of the recording statutes, which is to 
record only matters affecting land titles, whereas 
zoning ordinances do not impose any liens on 
property or otherwise modify its) ownership. 
Every time a zoning ordinance is amended under 
the Colorado and Pennsylvania type of statutes, 
even if only a few words are changed, the 
amendment must be indexed. Although it is 
not expected that rural ordinances will be 
amended as frequently as city ordinances, a 
recording requirement of this kind may prove 
burdensome. No urban-zoning enabling act 
contains such a provision. 

Regardless of what process of amendment is 
prescribed by law, it is, of course, essential that 
it be followed to the letter, Otherwise the. 
amendment will be invalid and unenforceable. 
Many enabling acts require that the name pro- 
cedure be followed to amend an ordinance as in 
adopt it; If a planning commission is required in 
prepare the original ordinance and to hold hear- 
ings before submitting a draft In ihc county 
board, it must do the same for amendments. It 
assumes that the county planning commission in 
a continuing body. An alternative procedure 
may, of course, be provided by an enabling ad. 

THE USK 01'' HOARDS I) I' ADJUSTMENT 

In urban zoning it is a common practice to 
establish boards of adjustment (sometimes called 
boards of appeal) to which landowners may 
appeal decisions of administrative nll'icers mid 
address petitions for variances lo excuse them 
from the strict letter of the zoning ordinance. 
Generally speaking, variances arc granted where, 
owing to special conditions, a word-for-word 
enforcement of die terms of an ordinance would 
cause landowners unnecessary hardships. A 
complaint bureau is thus made available to 
landowners to which they can informally present 
their complaints and from which they sfhould 
obtain prompt action. An abuse of the power 
to grant variances, however, will effectively kill 
an ordinance. Of the seven comprehensive 
rural-zoning enabling acts, all but those of 
California and Washington provide for boards 
of adjustment, 

Boards of adjustment arc purely administra- 
tive bodies and cannot exercise legislative 



powers, Hence, iliey ramim i;r;mi ;i V an ailc 
thill will have- (lie elleel ul' amending [\ w X(| , 
ordinance or idlennj-, (be /onini; maps but*!,/ : 
all nun-Is (In mil aitree ;is m w| UM1 a variant* ' 
exceeds iliis limiiaiinu, it is necessary loaauifo.' 
decision'! in carh Sialr In deiei mine i] 1( . ., Q ' 
of (In- boards. 

Some. nmriM hold (tun a hoard of adjustment' 
has mi amboriiy in allow llie ('-siiililislmuuiiofa ! 
nonconlnrmim; use under any rircuimtancc" 
llie /nnini; body nm:;l re/one llie property if 
such a u>;e is in he pen nil led, ( Mlim iilluwvar. 
ianees auihni i/ini-, establishment nf nonitonfdnn, ' 
iilf; n-it-s when lamltm ner;i air clearly subjected 

10 "unnecesii.iry lianUiips." li has I Mm held 
that an owner H nui i milled m a varimia! iinfc] 
he shows, amoiif; oiber ilnni;;;, dial his propem- 
will not yield a "re.iMmahle leinra" if ii.nal only 
for purpniie.'i allowed by lite /niiint; oi'dinancc 
and tbai his plit'.ln is mil due in Kennel condi- 
tions in [he nriubbni Imnil. (If due to general' 
conditions, the ir,i!innal>lrnrs'i and validity o! 
iht' ordinance would lie t|iie!itiniiable.) Noillici 
is an owner entitled in <i variance merely hccaisc 

11 would pi-nait liini 10 (r.u'n a ureater income 
from bin pmperiy Mian in pus'iible under the 1 
rcHtiielioiiM nf the /nnini; oidinauee. 

Many ttl' the nrliaii'/tminir, law,-; do nut specif 
wlic'lher mriulieni of llie local nidiuann'-inaliiiig 
body may or may noi be nic-iiilter.'i of tlie board ; 
of iidjiKiiment, alilinu);li ii in f-enerally considcd 
^ood priieiici- lo 111. lint. till riepaiiile innnhtTship! 
jn iirder Ut preveiK cniilnuinu of ibr le|nslaiivc \ 
and adininiiiiralivc IHIK limi'i, Of ilir piTscnl 
ntral<-/uiiiiu.; cnahlitii', arhi, only MiniK'Miliu 
priivides that llie lioily cnaiiini! [he ttrdinanct 
shall ;I!NU lie llie hoard ot adgmiiiienl, alllnniRh 
ihc Florida noil eonMTvaiitui di-uriris law anil a 
Michi^iui tuwii-iliip /oniui; cnahliiiM, act contain 
Hitniliii 1 provision)*, 'I'hr I'r'iHi'iylvaiiii! enabling 
iici provides lliai no niorr (ban ball' ol thr hoard 
of adjustnient may he nieuitti'i.<i of flu- board of 
enmity oiiiimis'iinni'i.'i; die Michigan law rsliili- 
lishcH a boiiid ol ' adimiiueiu with half of in 
members alnii iitriulii'i'tt nf tin- ruiinty planning 
board, and tbe otlier ball itppninir-il hy die Slate 
Planning <!mimmiitm. No Hpet'ilii: pnivlsioiu 
for ineinln'iHliip nf UifmlK nf ;t<ljmimeiu arc 
found in the Vir^inlii and \Viswtnsin lws ( otlier 
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than that members shall be appointed by the 
board of county commissioners. 

Boards of adjustment in urban zoning have 
operated as a safety valve, preventing legal 
controversies by making concessions to land- 
owners in cases of unnecessary hardship. By 
making these concessions subject to certain con- 
ditions, boards have also been able to make 
variant uses conform as closely as possible to 
their surroundings. It is not apparent, however, 
whether rural zoning is so analogous to urban 
that boards of adjustment will be found equally 
valuable in the administration of rural ordi- 
nances. 

An urban zoning ordinance is a complex 
instrument in that it establishes several kinds of 
districts and permits or excludes numerous uses 
in each, as well as fixing set-back lines, height 
limitations, and densities of population, while a 
strictly rural ordinance may be relatively simple, 
as when it merely forbids a year-round residence 
or completely prohibits certain land uses. 
Because of the greater simplicity of its regulations 
it may be easier to fit it to existing conditions 
and to avoid "unnecessary hardships" that 
require treatment by a board of adjustment. 
The lack of experience with rural zoning and 
boards of adjustment makes it difficult to draw 
definite conclusions as to their usefulness, al- 
though in Wisconsin, where ordinances have 
been in effect since 1933, very few problems 
requiring their establishment have so far 
become evident, Rut where zoning ordinances 
contain provisions of the urban type, boards of 
adjustment would clearly be valuable. 

THIS KNI'ORaiiMRNT Ol' ORDINANCES 

The administrative problems of enforcement 
cannot be overemphasi/cd since an otherwise 
"perfect" ordinance is of no value if it cannot be 
given effect. One of the most important factors 
in the enforcement of an ordinance is the attitude 
of the people in the locality where it applies. If 
they understand an ordinance and want it en- 
forced, administrative officials will be active in 
carrying out its provisions. If they arc indif- 
ferent or opposed to an ordinance, it is apt to be 
merely another law of no importance. 



The counties that most need 7,011 ing are fre- 
quently sparsely settled and already experiencing 
difficulty in securing adequate revenues to pay 
their operating expenses. These counties clearly 
cannot afford to employ a new full-time official 
to enforce u zoning ordinance as might wealthier 
suburban or intensive agricultural counties; 
they must rely on existing officials, such as 
sheriffs, assessors, road supervisors, school super- 
visors, or others, whose regular duties require 
them to travel about the county and to be famil- 
iar with the location of homes and the uses of 
lands. (The district or county attorney, who 
prosecutes criminal actions on behalf of the Stair 
and county, actually handle!) the court proceed- 
ings necessary to enforcement, but other officials 
must provide him with the information necessary 
to invoke court action. Officials who do not 
travel, such as county clerks, recorder of deeds, 
and others, may also have certain enforcement 
duties to perform complementing those of other 
officers.) The selection of the officer, or officers, 
to be responsible for the administration of an 
ordinance is of groat importance but little can 
be said as yet as to the beat choice. Town 
assessors have been delegated administrative 
duties by law in Wisconsin, but in Minnesota, 
the problem has been loft to the county board 
by a provision of the enabling act that empowers 
the board to "impose enforcement duties on any 
officer, dqmrtment, agency, or employer of the 
county." This provision leaven the board free, 
whenever it feels that improvements can ltd 
made, to shift duties from one officer to another 
or to impose new duties by amending the 
ordinance. 

Under moat statutes, violation of a zoning 
ordinance is punishable by line or imprison- 
ment. Experience from the early days of city 
zoning indicates that criminal prosecutions 
should be used sparingly until the constitutional- 
ity of ruraj wining is well established, since a 
court is likely to give a violator who is facing 
criminal punishment the benefit of any doubt aw 
to the validity of an ordinance and to hold the 
ordinance invalid. Just as effective a remedy, 
in many cases, and one more easily secured, is 
an injunction against the continuation of a 



violation. (Under suitable statutory provisions, 
a taxpayer, as well as a county, may institute 
an injunction proceeding.) 

As already pointed out, it is sometimes diffi- 
cult to ascertain just what a nonconfornnng use, 
is, when it has ceased, and when an ordinance 
has been violated. These problems may be 
met, to some extent, by suitable provisions of 
the ordinances: an ordinance may shite what 

rt * 

facts shall constitute prima facie evidence of its 
violation, or of the cessation of a nonconfonmiitf 
use. In Minnesota, Wisconsin, and Pennsyl- 
vania, county commissioners arc required, upon 
the adoption of an ordinance, to prepare a list 
of all nonconforming uses. In Wisconsin, (In; 
list is published in a newspaper onee a week for 
3 weeks, and errors may be objected to by land- 
owners within 60 days. The list then becomes 
prlma facie evidence of the status of noncon- 
forming uses on the effective dale of llio ordi- 
nance, and conversely, of the status of all land 
not used as nonconforming. The lists prepared 
in Minnesota and Pennsylvania are not expressly 
given this legal standing, but would undoubted- 
ly be useful as evidence. Even when siioh a list 
is not required by an enabling aet, the device 
is very helpful to those charged with putting 
these ordinances into effect. 

Another enforcement device is to require 
building or occupancy permits to be secured by 
persons who wish to build or to use buildings In 
the county. If agricultural uses were regulated 
by an ordinance, pen-nils to use hind in a certain 
way might also be required. Although the 
permit system has operated very successfully in 
urban zoning, its usefulness in rural areas is not 
quite so obvious, The question of adminislra- 
tive costs immediately arises, as well as whether 



(he system would receive |ur;it jmpp,, rli 7, 
effective, permits would probably h iivo J, 
requiml fur ;ill 1,-uul within ih< ; ( . ()lliuy()msi(|c 
cities and villa^-M, even for |;, m | in an i mrcs ,J 
ed /our. Wheiher fanner* would i:omi(| w if 
formality of seeming a permit, hi build a nc , 
homcortoadd hi an old one, loo much bother 
hard 10 ;i ay, although MM- avera n e f im , U!l . Wo ,,| 
nut often require ihis iype nf permit. Thc^i 
more doubt as lo wlinluT they W(m ld accept ih 

nmclnnoir burdensome miuirenienl of smim 
perinitH iimiimlly for aitnruliural uses, l> crmi 
systems are expressly andmiixed by (lie | awu 
Colorado ami Pennsylvania, and the pi)\ Vcrma , 
be implied in ilu- laws of ndier Stales. 

All xoniuK euabliiiH aetM provide iluitnoncon 

forming uses exisdn/; .m die Hlrriivt! daicofai 

onliuiiuiie shall 1m allowed h tiuniinin; oji ill, 

theory iliat (l.iM is a mrr.-isary coM!ilitii(iimiil re 

quiremcnt. The laws of IVnmylvania nni 

Colorado, however, allow hnard.s itf (;o im [| 

commission.-!'-! to provide in a /oning ordinnnti 

for the tmiiinalion nf nuiieunlbnnintf uses hi 

sprcifying a period widiin wbieli (hoy will k 

re(piired to eease, or hy prnviditiK a I'onmilj 

whereby llieir rtHitptilNtiry imMiiuiiinii will bt 

lixed so ;IK lo allow the owner to recover 01 

tuuorti/e lti,>< invninu-iii. The enabling atisol 

WiscoitHiii and MimteMiin Mate dial if n non- 

<'onforming use in no( euntiuued, hut J H allowed 

to eeae, for a period of time, ii may not (here- 

nfier be reestablished; and die laws of ( lolorado 

ami Pennsylvania mulmrixr county eonimis- 

sioiir to write tiiinilitr pnivisionfi into zoning 

ordinances. The removal of (ho iioiiconfovming 

use in one of the most dillienh of /oning pro!). 

Iciiw. Additional develitpineni.s in ImmlHugit 

may be tixpenuxl us XOIHUK a)ine,i of age. 



STATE LEGISLATION FOR BETTER LAND USE Chapter 2 



State Water Laws 



THE WATKR consciousness of the West is well 
expressed in the .Declaration of Kights in 
the Constitution of Wyoming: "Water being 
essential to industrial prosperity, of limited 
amount, and easy of diversion from its natural 
channels, its control must he in the State, which, 
in providing for its use, shall equally guard all 
the various interests involved." Similar pro- 
visions of other State constitutions and statutes 
in the West likewise declare that the waters 
within the State belong to the public, subject 
to the acquisition of private rights of use. 

A water right thus is a right of use; it; is gener- 
ally considered to be real property. It does not, 
however, represent ownership in the corpus of 
the water so long as the water is (lowing in a 
natural stream and is not reduced to physical 
possession, though in many Western Slates water 
diverted from its natural course pursuant to a 
right of use, and reduced to possession by mcam 
of artificial d'evices, is considered to be the per- 
sonal property of the riparian owner or appro- 
priator, 

A water right that may be acquired under 
State laws attaches to one or more specific pur- 
poses. These purposes include public and 

This chapter was prepared by the following subcom- 
mittee'. George R, Phillips, chairman, Office of Land 
Use Coordination; M. ?. Learning, George Weaver, 
Agricultural Adjustment Administration; Peter DeVrlcs, 
L. J. Dunltlcy, Cheater Hampson, Bureau of Agricultural 
Economics; S. P. Lylc, Extension Service; W. R, Park- 
hill, I-I, L. Spruit, Farm Credit Administration; L, H, 
Hauler, Floyd Higbce, Farm Security Administration j 
M. B. Arthur, Forest Service; Wells Hulchms, W. W. 
Mclaughlin, Soil Conservation Service; Albert 0, 
Howard, Lewis A, Slglov, A. C. Wolnfeld, Office of the 
Solicitor. 



private beneficial uses for homes and munici- 
palities, agriculture and livestock, industry and 
mining, power, Hood control, navigation, recrea- 
tion. Such uses of water may be furl her classi- 
fied as eon.Huuiptive ami nonconsuiuplivc. A 
typical consumptive use is irrigation of land (in 
which, however, only a part of (lie wa I cr diverted 
for use is actually consumed); and a typical 
mmeonsumptive use in generation of power. 
Water diverted from a stream for a noncoiwimp- 
tivc purpose must, after that purpose ban been 
served, be returned to the stream (or to anolhor 
natural watercourse) for the UNO of others, and 
must not lie wasted or put to mime unaulhor- 
i/cd use; and the unconHumed portions of any 
diversion for a lawful purpose, whether eon- 
fmmplivc or noncontmmplivr, mutu lie made 
available for other lawful uses. 

The water lawn with which this chapter in 
primarily concerned arc those of the 17 Wr.Hlmi 
States the tier of States extending from North 
Dakota to Texan on the hundredth meridian, 
and those farther west wherein problem* re- 
lating to the use of water have been generally 
most acute and where the development of con- 
trol has progressed farthest. In the Kaslrm 
States, because of the greater abundance of 
water with respect to land and the generally 
better distribution of water mippliea in relation 
to available places of use, problems of water 
control have arisen more frequently in connec- 
tion with municipal, power, and industrial men, 
and the prevention of Hoods than in direct 
relation to agriculture. Irrigation has become 
a factor in comparatively few nreiw, but i.s never- 
theless locally important In some places. Other 
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types of water problems, such as pollution of 
streams and drainage of water-logged areas, 
are of widespread importance, particularly in the 
East, but are not treated in this discussion, 

RELATION OF WATER USE TO LAND USE IN THE 
WEST 

Irrigation is essential to the production of 
ordinary farm crops in the arid portions of the 
Western States and plays an important part in 
successful farming 1 in many of the less arid areas. 
There are vast areas in which practically no 
form of dependable agriculture is possible with- 
out irrigation; there are other extensive areas in 
which the usual precipitation is adequate for 
some crops but not for others, and in which the 
function of irrigation lies in increasing the yields 
of crops, or in making possible a wider range of 
crop selections, or in supplementing the defici- 
encies in "normal" precipitation. 

Taking the 1 7 Western States as a whole, the 
aggregate of all available water supplies is far 
short of the quantity that would be required to 
bring all cultivable lands into crop production 
and to keep them in production. Good land is 
so much more abundant than water in the West 
that the unit of water, rather than the unit of 
land, is the limiting factor in land use. 

AVAILABLE WATER SUPPLIES 

The water supplies in the West are replenished 
principally from the Pacific Ocean in some 
areas from the Gulf of Mexico through the 
medium of storms which move inland and which 
deposit the greater part of the moisture content 
on the high elevations. Part of the rain and 
melting snow collects in surface channels and 
eventually forms watercourses which discharge 
into the sea or into lakes with no surface outlets; 
part sinks into the ground and eventually aug- 
ments the supplies of surface streams at lower 
levels; and part evaporates and is again precipi- 
tated elsewhere. Thus the water moves from 
place to place in ever-recurring cycles, and at 
some point is concentrated in sufficient volume 
to be available for use. But the continued 
availability of any given water supply depends 
upon its continued replenishment from some 
other source of supply; hence the right to use 



water from a particular source has value only if 
the tributary sources are kept sufficiently intact. 
From the standpoint of rights of use, available 
water supplies may be classified thus: 

(1) Surface waters in watercourses, A water- 
course is a definite stream in a definite channel 
with a definite source of supply, and includes the 
underflow. Also included within this classifica- 
tion are waters flowing through lakes, ponds, and 
marshes which are integral parts of a stream 
system. The flow in a watercourse is fed from 
tributary channels, from diffused surface waters, 
and from underground sources. At places a 
surface stream may discharge water into tiie 
ground. 

(2) Diffused surface waters are those which occur 
on the surface in places other than in water- 
courses, lakes, or ponds. They may originate 
from any source, and may be flowing vagrantly 
over broad lateral areas or occasionally in de- 
pressions or channels, or may be standing in 
bogs or marshes. 

(3) Ground waters are available water supplies 
under the surface of the earth. In watcr-righl 
law they are subdivided into; (a) Waters flow- 
ing in defined subterranean streams; (b) perco- 
lating waters, which are waters moving througli 
the interstices of the soil other than in definite 
subterranean channels; (c) underground basins, 

(4) Spring waters are waters originating from 
subterranean sources which break out upon h|[ 
surface of the earth through natural openings in 
the ground. A well, on the other hand, is ar 
artificial means of gaining access to ground 
waters. : 

(5) Other classes of available water supplies 
include principally (a) surface waters in lakes 01 
ponds, where no connection with a stream systerr 
is evident; and (b) waste waters, mainly water:; 
which, after having been diverted from source: 
of supply for use, escape from control in course p: 
distribution or from irrigated lands after applica- 
tion to the soil. 

RELATION OF AVAILABLE WATER. SUPPLIES TC 
AVAILABLE PLAGES OF USE \ 

The distribution of these available water sup 
plies to available places of beneficial and ceo 
nomic use brings up major physical, economitj 
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and legal problems. Many large streams flow 
through broad valleys where diversion and dis- 
tribution of water arc comparatively simple, but 
even in such eases storage of flood flow is neces- 
sary to effectuate, the greatest use of the stream. 
Furthermore, large engineering works often have 
been found necessary in effectuating a redistribu- 
tion of water and in the interest of a more com- 
plete use. In other cases the demand for water 
in a particular area has so far exceeded the sup- 
ply that water has been imported from some 
other watershed, thereby depriving the lands in 
die latter watershed from access to such supplies. 
Surface water in the West was originally used 
close to the. sources of supply, but with increasing 
demands for water and with the development of 
engineering technique the places of use have been 
extended farther and farther away. 

Ground water in concentrations available for 
use is found in various basins or other formations 
which underlie, more or less extensive areas of 
agricultural land. Increasing utilisation of such 
waters has often resulted in overdraughts upon 
the water supply, or in such lowering of the water 
table as to make the cost of pumping prohibitive 
for many users. In various instances ground 
waters have been exported from the basin for 
use at distant points. 

Many maladjustments in the combined use of 
water and land have occurred such as: Poor lands 
have been placed under irrigation because of 
ready accessibility to sources of supply; promo- 
tional projects have included marginal or sub- 
marginal as well as good lands in order to show 
a lower cost of development per acre than would 
be the case, if only the good lands were included. 
In early decrees some lands were awarded more, 
water than could be used beneficially, although 
the recent trend has been to hold appropriators 
to reasonable beneficial use; and owners of lands 
contiguous to streams, in some riparian doctrine 
States, have been able to obstruct development 
lay other owners, while not themselves making 
proper use of the water, 

WATER-RIGHT DOCTRINES IN THE WESTERN 
STATES 

Water-right doctrines in the western States 
vary according to the class of water under con- 



sideration; and from State to State different 
rules may apply to the same class of water. 

WATERCOURSES 

Two diametrically opposite, and therefore con- 
flicting principles govern rights to the use of 
water in wa tercourses in various Western States 
the riparian doctrine, and the doctrine of prior 
appropriation for beneficial use. 

Riparian Doctrine 

Under this doctrine the owner of land con- 
tiguous to a stream has certain rights in the flow 
of the water, solely by virtue of such land owner- 
ship. He has the right to take from the stream 
whatever quantity of water is required for do- 
mestic purposes and the watering of domestic 
animals; and the right to use water therefrom for 
irrigation purposes, provided such use is reason- 
able in relation to the needs of all other owners 
of land riparian to the same source of supply. 
The original rule was that the riparian owner 
was entitled to have the stream flow by or through 
his land as it was wont to flow. A strict enforce- 
ment would have prevented the making of any 
substantial consumptive use of the water; hence 
modifications were made to permit uses of the 
character indicated. 

The riparian right is not merely an easement 
or appurtenance of the riparian land, but is part 
and parcel of the estate. The right, then, being 
inherent in the ownership of land, is not created 
by use or lessened or destroyed by nonusej but 
it can be lost by adverse possession and use of 
the water which amount to a clear invasion of 
the riparian landowner's right of use, just as in 
case of prescriptive rights against other forms of 
real property. 

The general rule is that land for which riparian 
rights may be claimed must He within the water- 
shed of the stream or body of water to which it is 
contiguous, and that it is further limited in area 
by the original grant from the Government. 
Usually land cut off from contiguity to the 
source of water by subsequent conveyances in 
which the right is not reserved is thereby 
deprived permanently of riparian rights. 

The riparian doctrine is a part of the common 
law of England. In the Western States which 
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adopted the common law, therefore, the riparian 
doctrine became a part of the local jurisprudence, 
with the exception of those States in which 
existing or subsequent constitutional or statutory 
provisions abrogated that doctrine, or in which 
the courts decided that it had never been locally 
recognized and that it was not a part of the Stale 
law. The riparian doctrine has never been 
recognized, or has been specifically abrogated 
in Arizona, Colorado, Idaho, Montana, Nevada, 
New Mexico, Utah, and Wyoming. In moat of 
the other Western States the doctrine is recog- 
nized in greater or lesser degree. In Oregon it 
has become little more than a legal fiction. In 
Oklahoma its status is uncertain. 

The general trend in the States which recognize 
the riparian doctrine has been definitely toward 
placing greater and greater restrictions upon the 
exercise of the riparian right. Thus, while 
originally the only limitation upon use of water 
for irrigation by a riparian proprietor was that 
it be reasonable with respect to the requirements 
of other riparians there being then no limita- 
tion upon reasonableness of use by a riparian 
proprietor as against an appropriator most of 
the States have dedicated to public use waters 
to which private rights have not attached, and 
the courts have declared in many recent decisions 
that the private right of a riparian proprietor 
does not extend to more water than can be put 
to reasonable beneficial use on his land. Tim 
United States Supreme Court has held that a 
patent to land in any of the desert-laud Stales, 
issued after the desert-land legislation, carried 
of its own force no riparian rights. The result 
of court decisions in one State in interpreting 
the desert-land laws has been to reduce male- 
rially the acreage of land to which riparian 
rights apply, and in several Slates other limila- 
tions relate lo the time of beginning use of walcr 
by riparian owners with respect to the initiation 
of appropriative rights by others. 

Appropriation Doctrine 

Under the doctrine of prior appropriation, 
the first user of water from a stream acquires a 
priority right to continue the use, and each 
subsequent user from the same source acquires 
a right which is junior in priority to all rights 
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theretofore established and is senior to all ilu^ 
acquired at a later dale, (lonliguity of land in 
the stream is not ;i factor. The appropriative 
right may he acquired for use on any land 
within ihe watershed, and under certain Hniita. 
lions for use on land in the watershed of 5 
did'erent stream; (lie right is perfected by mat 
mg beneficial use of the water iu the irrigation 
of land or in connection with some otlici 
beneficial mo. It may he kept iu good stand 
ing as againsl oilier claimant* ul' appropriate 
rights so long as the beneficial use continues 
ll is lost through vnhuitary abandonment 01 
through forfeiture for nonme over a period o 
years prescribed by ulalnle. The right cai 
also be lost by adverse mr on the part, of others 
as in the ease of low of riparian rights. 

The doetriiie of appropriation |-;rcw from tiv 
customs of miners on the pnhlie domain, wli 
were originally iren passers hut whose rights t 
use water were subsequently recu^m/ed by th 
Federal Government, The customs so dc 
velopcd were enacted into law in all the 1 
Western States, in some canes after the valitlii 
of the cnstouiH had lieen recu^m/ed by (h 
courts, The early procedure of initialing a 
appropriation by posting a notiee at the poin 
of diversion and liling it copy iu the count 
records, and of proving the completion of tli 
right in a lawsuit possibly many years lalci 
has bmi generally superseded liy eomprchemiv 
procedure under which rights MIC perfected b 
application to ihe State engineer or other Stal 
authority for a permit to appropriate watt 
and by proving beneficial me and acquiring 
eerlifieale or lieeme from ihr Slate; all intci 
mediate slep.s heintf taken under the stipe 
vision of the public iu;eney ami iho compici 
record filed In one central (illicit;. 

The more complete Slate water codes p 
vide not only a txmtrali/ed procedure for a 
quiring appropriiUive water rights, hut also pn 
cednro for the (termination of water rigli 
and for iho administration and dlxtriljutloa ' 
waicr. Rights arc dtHmnhied by the vStn 
agency, aubjcct to court review, or upon rcfc 
ene.c by the court in which milt is broughi t 
individuals to have their water rinhlfl adjtid 
catcd. The purpose of this procedure is lo Inn 



the State represented because of ils interest in 
public waters, and to gain the benefit of expert 
handling of the complicated physical questions 
involved. Administration of adjudicated rights 
is effected through local water commission- 
ers acting under the supervision of the State 

engineer. 

The advantage to the public of a centralr/.ed 
system of water righls lies in the higher degree 
of order and ellieieney which it affords. The 
system has not become completely effective in 
all States and has not always operated without 
confusion, but it has unquestionably been of 
marked public benefit where given a lair trial 
and where not hampered by unfavorable court 
interpretations. The fundamental principles 
have been shown over a long period of time 
to he practicable and sound. 

ConjKels Jktwf.cn the Two Doctrines 

The doctrine of appropriation is Riven effect 
to the exclusion of the riparian doctrine in some 
jurisdictions, but those Western Slates which 
rccogni'/.c the riparian doctrine have adopted 
the appropriation doctrine as well. Inasmuch 
as these two rules of law are diametrically 
opposed the appropriative right 1 icing an ex- 
clusive right to the use of a speeilic quaintly of 
water, and the riparian right being correlative 
with the rights of all other riparian owners and 
necessarily varying in measurement from lime 
to time according to the current extent of the 
reasonable requirements of all riparian lands 
it is inevitable that in States following the dual 
system the conflicts between riparian and nppro- 
prlatlvc claimants should have been many and 
serious, and that the resulting Hligation should 
have been extensive. Generally speaking, in u 
jurisdiction in which the riparian rule is para- 
mount, the riparian right is coequal with that of 
every other riparian owner, ia inferior to appro- 
priative rights previously acquired on public 
land, and is superior to appropriative righls 
subsequently initiated. 

The riparian rule is a judicial rule. Except 
for a few statutes which declare that the owner 
of land owns the flowing water thereon, the 
riparian doctrine has been developed in its 
entirety in the courts, and legislation on the 



subject has dealt with the abrogation or limita- 
tion of the doctrine. The doctrine of appropria- 
tion, on the other hand, is based upon speeilic 
statutes which originally codified local eusloms, 
and the court decisions have dealt principally 
witli interpretations of the customs and laws and 
with constitutional questions. The task ol 
reconciling eonllict'mg riparian and appropria- 
tive rights has been left principally to the courts, 
with Hllle guidance from the legislatures except 
from the very few which have defined the extent 
of i he riparian right. 

(Snnflicls on specific, streams are adjusted by 
defining the lauds having riparian rights, the 
lime at which such righls accrued, and the prior- 
ties of appropriate claimants, and by declar- 
ing what groups of riparian lands have right* 
cither superior or inferior in certain groups of 
approprialivc righln. Administration of such a 
decree is dillicnll, owing to lite fact that the 
quantity of water which a riparian owner may 
elaim at a given time is variable, raiher than 
definite as in the east; of an approprialor, The 
Oregon courts have overcome this dillicnlly in 
statutory adjudications by decreeing to llu: 
riparian claimant the specific quantity of water 
which he has applied to beneficial tine under a 
given date of priority, thus placing all swh 
decreed rights on an essentially appropriate 
basis. 

CamlHiraliiHi fftiliiv <>f the Doctrines in I'Ufeclwttiiw 

liftler Land Use 

In ihe more arid areas the riparian doctrine 
is unsuiicd to water development for good land 
use; for that reason il, has been discards! in 
various States and modi lied in others. Had this 
been the only rule, lands conlignom lo streams 
would have had the prior claim, and diversions 
for use on nonriparian lands would have been 
inferior in right, regardless of relative productive 
capacities. It is iruc that proper n.se of water 
on riparian land of good quality ia us much^ in 
the public interest as proper use on nonripaunn 
land. From the standpoint of public interest, 
the weakness of the riparian rule, in a State 
having an abundance of available land and a 
deficiency in available water supplies, has been 
in the superiority of right accorded under die 
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rule simply because land is contiguous to u nat- 
ural stream, and, in the earlier phases of applica- 
tion of the rule, the absence of any limitation to 
beneficial use. Many courts in upholding die 
riparian doctrine have viewed the subject pri- 
marily from the standpoint of private properly 
rights; a recognition of public interest has been 
in general a slow and difficult process, though a 
clearly developing one. 

The doctrine of appropriation, (hough far 
from perfect, has proved to be more workable 
than the riparian doctrine in the development 
and utilization of water resources. It is far less 
restricted in application to lands, it allbrds 
greater protection to investments in water enter- 
prises, and it includes the essential element nf 
beneficial use and has done, .so from early times, 
Furthermore, the trend now and for sometime 
past has been toward adding the term "reason- 
able" or sometimes "economical" to "henelicial 
use of water." 

Reasonableness is of course a relative and 
highly variable term, depending upon the cir- 
cumstances of each case. The aim of this 
requirement is to impose the consideration of 
public interest upon the use of water. Never- 
theless, in determining what is a reasonable use 
in a given case, the courts have accorded great 
weight to local customs which may or may not 
be the most efficient methods of use, 

D1FFU3KD SUUFAfiK WATKHS 

Rules governing the right to use diffused 
surface waters, as distinguished from the right 
of a landowner to prevent such waters from 
entering his land, have been developed in a 
comparatively small number of judicial con- 
troversies which have arisen between landowners 
or between landowners and others who claimed 
to have appropriated the waters directly. 
Principles governing the rights of owners of land 
on which such waters occur, as against the claims 
of appropriators from streams to which the dif- 
fused waters would flow if not interfered with 
have not yet been established, either by the 
courts or by the State legislatures. 

The law of diffused surface waters for the most 
part is distinct from the law of watercourses. 
Riparian rights do not attach to diffused surface 



waierjt, and in (he ;dwnirc of a speeial sla 
iippropriaiivr rii'liis have IHVII l lr .i ( j , UH 
altiich MI such wairr.s. Special Mamies relating 
to priorities in llir UHC of waste, .sccpam' a)11 i 
.spring waters have, however, been construed i n 
eei't;iin eases as applicable to diffused surface 
waters which were dillcivntiaird j n ||,,, S( , 
from rnnnini; stream..;; but while statutes fi ii vc 
I hi 1 landowners the prior rli-Jil nf use [|m 
statutory preference wan not in issue in t] lrsc 
ease;!, and the ri^hl of the landowner to me the 
water ax attains) an attempted appropriate WHJ 
not passed upon. Where the n, ; lu of ;i ] ;lm |. 
owner lo ntili/c (liMtiscd surface waters on hi; 
land has been diircily in ivair, ihe Wmiem court 
derisions, though nui minieioiiii, have, IHTII to 
the elhvl that he "o\vii:i" mirh waters so lone 
as they rrinain on bis land anil may appropriate 
them even thoiiidi by .'" tlnin^ he deprives a 
lower landou-ner ol ihe oppurmnity of rcccivim 
and mini 1 , them. 

Regulation ol ibe Mow ol' diffused surface 
waters on a lar^c se;de ihiniii'Jioni a walmhrd 
may substantially aliect, at least Irnijinrarily, 
the llnwji in i.hr jiiirlafe .'iireani {iyslcm whirl 
drains the waiei;ihcil, and tiidniantiiil i'(jiiHii!ii|) 
live UfiCiUil'.'dieh waters lielinT they enter stirnn 
rhanni'ls will neee.yiarily leiuii-n the stream Hows 
(lonlrol over dill'inied waii-rn, in (he intrrnt o 
the public welfare in eoniu'riion with proiinini 
of water ,'iln'd protection, mpiiieH coiu'diiiiilmi 
of ihr rifdils of owiicnt ol' huiil on which tin 
waters ornir with the riiditu ol ilie stieain a|i[iro 
priiiiois. 'I'hin tnalter in ili-icii'iiicd in giratr 
detail below. 



The courtM ([cnendly have dillrri-ntiaU'i 
between uround waiei.i lluwhifj; in ilelined still 
tcrrancaii HtreaiiiM and ijionnd watrr.-* not mn 
fined to dcliuitr chaiuit'lH, anil they have applfo 
dill'erfiit rules to rifdiH ol use of waters in (I) 
two Classen, Thin dhiiinninn made by ill 
eowiR ban iieeii rritici/nl by ,inm Icndin 
ground-waier hydroIoHif-i.f UK liriiif- at varianc 
with the fans in litiijiiied caneH. I lowewr, (h 
legal distineiions form an mipnruua pmi < 
grouiid-waifr luw. 
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Definite Underground Streams 

The rules applicable to surface watercourses 
apply equally to definite streams under the sur- 
face. The riparian and appropriation doctrines, 
to whatever extent they govern rights to the 
use of surface streams in any particular juris- 
diction, control rights in underground streams 
as well. This is not a controversial question in 
any Western State. 

The underflow of a stream is a part of the 
stream; hence the .same rules of law apply to 
the surface and subsurface portions. 

Percolating Waters 

Principles governing the use of percolating 
waters have been developed mainly by the 
courts, although within comparatively recent 
years several legislatures have spoken on the 
subject. There are three principal doctrines, 
as follows: 

Absolute ownership. According to the English 
or common-law rule, the owner of land is the 
absolute owner of percolating waters under his 
land. Under this doctrine, a landowner may not 
only abstract water from his land for any legiti- 
mate enterprise, but in so doing may exhaust 
the common supply available for other lands 
overlying the same water-bearing strata without 
liability for injury resulting to the owners of 
other hinds, and regardless of the length of time 
other landowners may have been using the 
ground water beneficially. This is the rule now 
in some of the Western States, either in this 
strict form or subject to some qualifications. 

Ownership subject to reasonable . The injuries 
and injustices which resulted from unreasonable 
withdrawals of ground waters from a common 
supply have led the courts of some States to 
impose upon each landowner a measure of 
reasonable use; that is, a requirement that the 
use of the water upon his land be reasonable in 
relation to the needs of the owners of other 
overlying lands. The "correlative doctrine" is 
essentially one form of the American doctrine 
of reasonable use; as developed in the Cali- 
fornia court decisions, it entitles the landowners 
to an apportionment of a common ground- 
water supply in the event of shortage. The 
export of ground water to a point outside the 



basin or area in which it is found, at a time 
when the owners of other lands within the basin 
need the water, is held to be an unreasonable 
use and therefore is not permitted under this 
rule unless the one taking the water away has 
acquired a prescriptive right toi do so. The 
doctrine of reasonable use is the rule in such 
Western States as Washington, Utah, Colorado, 
Nebraska, and North Dakota. 

Appropriation. Several western legislatures 
have subjected all percolating waters or desig- 
nated classes of ground waters to appropriation, 
and the courts of two other States, in the absence 
of statute, have recognized the appropriability 
of certain percolating waters under certain cir- 
cumstances. The growth of the appropriative 
principle in this field has been slow, owing to 
the well-founded principle of absolute or modi- 
fied ownership in American jurisprudence and 
to the great practical difficulty in identifying 
percolating waters and establishing their origin, 
destination, boundaries, and quantity and rate 
of flow. But technique has been developed for 
the reasonable ascertainment of these charac- 
teristics, and the ground-water appropriation 
statutes are being actively administered. 

The New Mexico statute is probably most 
widely known. This was not the first of the 
ground-water laws, but was the first to be ad- 
ministered on a substantial scale. Under this 
act the "waters of underground streams, chan- 
nels, artesian basins, reservoirs or lakes, having 
reasonably ascertainable boundaries," are de- 
clared to be public waters and subject to appro- 
priation. This classification brings under the 
statute those accumulations of ground water 
whose characteristics are subject to analysis, and 
while it excludes vagrant flows, it doubtless 
covers most ground-water supplies that are sus- 
ceptible to practical use and certainly those 
sources that can be effectively administered. It 
parallels in general the classification of waters in 
surface watercourses, for a "body" of percolating 
water moving through the interstices of the soil 
over a wide area with definite and ascertainable 
boundaries may be likened to an underground 

stream. 

The Oregon statute has adopted this classifica- 
tion, applicable to the eastern portion of the 
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State, while llic Nevada and Utah statutes relate 
to ground waters generally. An Idiiliu slatulr 
provides lhat "subterranean" waters may be ap- 
propriated and Liu; courts of lhat Suite have 
recognized the rule. 

L 

Spring Waters 

Springs that form the source or parl of llic 
source of a watercourse an; subject to llir law nl 
watercourses riparian or appropriation dnc- 
trines, or bothand the rights to llie. use of such 
springs arc coordinated with rights lo watrr.t in 
the stream itself. A landowner has no exclusive 
rights in springs which feed a ddinite sin-am, 
just because the spring water conies naturally lu 
the surface on bin land. 

Springs that do not contribute lo (hr supply of 
a watercourse or which otherwise do noi How 
from the land upon which they rise, if supplied 
by percolating waters, ordinarily belong lit the 
owner of the land on which they rise. Tim is a 
matter of statute in some Stales and the rule has 
been staled by the courts in various others. 
There are exceptions in a few Slates, however, 
and the continued applicability of the rule in a 
Slate which has dedicated all ground water to 
the public, is open to question. A spring is 
simply ground water which has come, io (he sur- 
face, so that the landowner's right (o the use of 
the spring would ordinarily be no greaier lluiu 
hia right to the use of ground water which feeds 
the spring, 

Other Classes 

Rights lo the use of surface waters in In lew or 
ponds, where the evidence fails to indicate any 
connection with a surfacc-sli-earn sy.slcm, are 
subject to the law of watercourses in the parlieu- 
lar jurisdiction. The difference hc-iwcniihe nile 
applicable to such body of water and lhat appli- 
cable to a lake which is an integral part of it 
stream system, is that in the latter ease the nghin 
to the lake arc correlated with all those on the 
entire stream system, while those pertaining to 
an independent lake form a separate group of 
priorities or other claims, 
^ Waste water may be appropriated, within 
limitations, before it has returned to the stream 
from which originally diverted, but as a general 
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l'ibi- Wrmrrii w.iicr lawn and ii|iiiry 
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ellccutitH! IHMUT l.tud UM' unth-r rslsiinft water 
law. 



PROOIinUUli UNDER WATER CODES 

The "water codes" of most of the Western 
States follow a general pattern. This pattern is 
fairly uniform so far as the procedure for appro- 
priating water is concerned; less uniform in the 
administration of water; and still less uniform in 
the determination find adjudication of appro- 
priative rights. (Lack of uniformity in procedure 
is not in itself a problem, except in connection 
with interstate projects; and oven there it is the 
differences in basic doctrines that cause; most 
concern. Certain procedures arc unquestionably 
more efficient than others; but in some States the 
present systems have been established for a half 
century or more; they have strong local appeal 
or other special value; and even where locally 
acknowledged to be imperfect, little or no dis- 
position or even willingness to alter long-seasoned 
methods now in working order is evident at 

this time.) 

The statutes of every Western State except 
Montana require that water be appropriated 
only upon application to the State engineer or 
other officer or agency. Montana has adopted 
different procedures for acquiring rights in ad- 
judicated and nnadjudiealccl streams, but main- 
tains decentralised procedure in both cases. 
In Kansas, centralized procedure is part of the 
statutes, though complete administration has not 
yet become effective. Long experience has shown 
definitely that centralized procedure is produc- 
tive of better results than the old .system of post- 
ing and filing notices without record of beneficial 

use. 

Most of the statutes provide that water may he 
appropriated in the manner therein provided 
and not otherwise, and the courts have generally 
upheld the statutory procedure as exclusive. 
The Idaho Supreme Court, however, in nu- 
merous decisions, has held that a valid appro- 
priatlvc right may be acquired without compli- 
ance with the statute. In that State, accord- 
ingly, an appropriates may apply for a permit 
to appropriate water or may take it without 
permit, as he chooses, provided he respects prior 
appropriations in the latter case. If it were de- 
sired to change this interpretation of the Idaho 
court, an amendment to the State constitution 
might be necessary. 



Statutory procedure for determination of 
water rights is an improvement over the former 
condition which permitted a multiplicity of 
court actions concerning the waters of a stream 
system, eudi involving a very few claimants. 
In the majority of the Western States, a statutory 
procedure for determining water rights him been 
provided but in some jurisdictions it has been 
little used, either because of the existence of old 
decrees or because development has been slow 
and contests inurement, in three States the 
courts have declared the enabling legislation 
unconstitutional; in Soulli Dakota tin: law has 
recently been revised to meet the court's objec- 
tion, 

Adminisl radon of water rights is provided by 
most of the statutes, 1ml is r.flcr.tive in only some 
of the States. Various streams arc administered 
by commissioners appointed by and responsible 
to the courts, rather than under the .supervision 
of the Stale engineer, In most States, extension 
of administration under a Slate agency 1ms 
probably kept pace willi the demand for it. 

CIONl'UOT miTWKliN lUl'AltlAN AND Al'I'UOl'UIATlVl', 
UK HITS 

Adherence lo (he riparian doctrine as the para- 
mount rule of water law in Slates having large 
opportunities for irrigation development has 
caused much dissension, for the riparian rule 
has not been adequate lo meet the need of best, 
use of land and water resources; consequently, 
its inlluence has been generally more obstructive 
than constructive. .Some Stains have turned 
without reservation to the appropriation doc- 
trine as boat suited to their physical condition* 
and avoided conflicts between riparian and 
appropriate claimants by abrogating the 
riparian rule completely. 

The California courts early made thn riparinr 
doctrine paramount, but upheld, as against ri- 
parian proprietors, appropriate rights to wa- 
ters on public lands and prescriptive rights; th< 
greater parts of California lands irrigated fron 
streams now have appropriate and prescrlp 
live rights. But development has progressed ii 
spile of the riparian doctrine rather than be 
cause of it; the conflict between the two system 
has covered more than 50 years. Although th 
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voters of the State have adopted a constitutional 
amendment limiting riparians to reasonable use 
and the Supreme Court has upheld the amend- 
ment) a riparian owner may still obtain a declar- 
atory decree defining his right which opera (CH 
to prevent its loss by adverse use whether or not 
he makes any use of the water himself. 

The courts of some other riparian-doelrine 
States have been more sympathetic lo [he 
appropriator in his conflict with riparian pro- 
prietors. For example, under the Nebraska 
decisions, the riparian owner must have made 
actual use of water prior to the acquisition of 
appropriate rights by others, if lie is to recover 
substantial damages for being deprived of the 
future use of water. The Washington courts 
have held that riparian rights are only those 
which can be beneficially used within a reason- 
able time. The courts of Texas have ruled 
that riparian rights attach only to the normal 
flow and underflow of streams, Oregon, both 
by virtue of legislation and favorable court 
interpretations, has eliminated the riparian 
doctrine from stream administration, even 
though the courts originally accepted (he 
doctrine. 

The Kansas Supreme Court, on ihc other 
hand, has recently emphasized the paramount 
position of the riparian owner and has inude 
statements which raise questions as to the prac- 
tical application of the appropriation doctrine 
under the present rule in that State, 

Since the water master is an administrator 
of determined rights, not a judicial officer 
charged with the determination of ever-varying 
water requirements and relatively reasonable 
uses of water, administration of the waters of a 
stream obviously is not practical unless (he 
scheduled rights are definite and therefore en- 
forceable by the water master. The riparian 
States which have gone farthest in bringing 
riparian claims under practicable administra- 
tion, in coordination with rather than in con- 
flict with appropriate rights, have clone so by 
placing the riparian rights as nearly as possible 
on the same level as the appropriate right. 
Progress is stripping the riparian doctrine of its 
rigors and adjustment between the formerly 
irreconcilable conflicts has been made possible 
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variously by cnnsliluliimal amendment 
lion, and court decisions, 

CONTUOI. or nimuNit WATKUH 

Public control over rights to Hi,- ,. off-round 
water* i,s a nmiparmivelv reeem drv<'| llpmm( 
and as yrl i cfln-iive in very few Stairs. Iniij a . 
lion of the principle Ii; is |,,. rn vigorously op, 
posed in .some Stairs by veiled interests, by 
those- who doubted the efficacy ,,f technique 
for drtmiiiiiim; die chararle.rlNdes of |r n )u !U | 
wilier, and by ihusr concerned over llic con- 
.stiimiomdiiy of proponed Icf-j.-ilatiun, 

(irimntl- 1 \'nlt,r /> t;i\l<tli<t 

The essential principle Ims IMTII upheld in 
New Mexico, hnwever, ;m<l the Malulr is being 
actively iiiliniiiisteml (here. Tin- enabling acts 
in oilier State* have not ycl hern passed upon. 
Consii Icrable Snu-ieii has been .ilmwn in recent 
yearn mid le^lHlmive prnpowds have been made 
in several Stales where im adequate, public 
<!onlrol yet extols. {This diNriiMion di-nh with 
rights in the use of wound wairi-H, mid not to 
the regulation of arioiian wells in the. interest 
of prcvendng wjuile, romrriiing which most 
Western State.* have more or lew adequate 
DtaliiteN,) 

'1'he (lociriiin of renHiumble UHC, and iln vfiiin- 
lion called the. cturelaiive dticirinti, nipresunta 
dLtlinilndviincrovei' ihe rule nf absolute, owner- 
ship, under whieli one ljiu<lmvm'i' may injure 
Im nrighbor'H water ri^hl wiilumt liahility, 
'.I'he rcasonublr-iiNe rule pmircn each proprietor 
aKiiiiiHl iinreumniiibleneNs on ihe part of his 
mMfrhbora; bin i( aflunlN im pniiei'liuii whatever 
to exiHtbiK drvrlupuieniH wbeii the common 
water mipply ItcciuneH u depicted by micwsiiivc 
piunpiiig iiiHlalliiiion.s ax lu liecinnr iiiHiilliclcnt 
for the rcqulreinenu of nil overlying lands, 
Since priority of nor. SN not u factor, landowners 
who have, been making IIHC of tbr umlerlying 
ground walcr for many years may lint! the sup- 
ply HO drplfited, or ilie> waie.r level so lowered, 
as the result of litter developments within the 
area, as to make it impiwsilrir. or uneconomic for 
them lo contliuin pumping. 

The appropriation doctrine, on ihc contrary, 
protects the iisern in the order of their priorities 



of use. (Protection of means of diversion, under 
administrative statutes, is noted below.) On 
the whole, the administrative control of ground 
waters based upon prior appropriation, where 
the safe yield of aquifer* is scientifically deter- 
mined in advance of withdrawals, appears to 
offer a sound and practicable, method of effec- 
tuating economic use of ground waters. 

The grouncl-water-appropriatkm statutes were 
enacted in States in which the courts had pre- 
viously recognized, expressly or impHedly, own- 
ership of percolating water by the owner of 
overlying land; although the Utah court had 
progressed from this to the correlative doctrine 
and thence to the appropriation doctrine before 
the statute was passed. Preexisting uses have 
been protected by allowing the user to file -A 
claim of right, which when substantiated be- 
comes a recognized rifiht of use, prior in right 
to appropriations made under the statute. 
Vested rights of use are thus taken care of; but 
the constitutional question that lias aHsen is 
whether owners of land overlying a ground wa- 
ter area have vested rights which they have 
never put to use, such rights resting solely upon 
statements in court ded.Hions to the effect that 
the landowner owns the ground water. 

Where such decisions have been few and 
readily distinguishable on the fads, they may 
carry no more weight in determining the validity 
of the ground-water law of a given .State than 
they did in New Mexico, particularly if iho 
statute is framed to exclude small diffused flows 
of uncertain area and extent. The dillieulty 
of establishing such a statute will be measurably 
greater in a State in which ground water devel- 
opment is extensive and the investments arc 
great, and in which the court decisions arc 
numerous and positive as to the extent of the 
landowner's right. 

A ground-water statute appears to offer more 
to successful administration under the appropria- 
tion doctrine than under doctrines of private 
ownership of water. The Slate undoubtedly 
has the power to regulate uses of water, however, 
whether the water itself be publicly or privately 
owned, so that even long-established doctrines 
of private ownership of ground water should 
present no insuperable obstacle to public regu- 



lation in the interest of conservation and better 
use, 

Protection in Means of Diversion 

The question has arisen as to whether an 
appropriate!* under a ground-water administra- 
tive statute is entitled to enjoin a later diversion 
from the same source which results in so lowering 
the common ground water level as to force 
higher costs of pumping upon the prior ap- 
propriator. 

The decisions concerning surface streams have 
accorded the appropriate!' substantial protec- 
tion in a means of diversion that was held to be 
reasonable under all the circumstances, and 
have denied protection otherwise. If the prior 
appropriator's method of diversion is reasonable, 
junior appropriates must compensate him for 
the cost of any .substantial change required for 
the accommodation of later comers. The few 
decisions on maintenance of ground-water 
pumping diversions, from four States, have held 
to the same effect. As some lowering of the 
water table or reduction of artesian pressure 
follows each added diversion of ground water, 
the logical effect of such ruling is that every 
appropriate!- must contribute to the added cost 
of all appropriations which antedate his own. 

None of these decisions has arisen under ad- 
ministrative procedure applying specially to 
ground waters and including determinations by 
the State engineer of unappropriated waters in 
the proposed source of supply. The appro- 
priator under such a statute lias little basis for 
insisting upon maintenance of the water level at 
the point at which he first pumps it, provided his 
appropriation can be satisfied within the condi- 
tions determined by the State engineer as affect- 
ing safe yield. But there are no court decisions 
squarely in point and the statutes arc silent on 
this matter. 

Correlation of Rights to Surface and Ground Waters 

The flow of surface streams depends in large 
measure upon accretions from ground-water 
supplies, and ground waters in various areas are 
replenished by "losses" from surface streams. 
Rights to the use of water in a given stream may 
therefore be materially injured by withdrawals 
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from the ground-water reservoirs which con- 
tribute to the stream, and vice versa. Protec- 
tion of water rights generally means, conse- 
quently, that all rights to a common or inter- 
connected surface and ground-water supply 
must be coordinated. Correlation is jwt as 
necessary in such case as it is in the case of rights 
on the main stem of a stream and those on each 
of its tributaries. 

Rational coordination of such interdependent 
rights has been attempted in some Stales and 
disregarded in others. In certain .Stata tint; 
approach has been through the courts, I''or 
example, without statutory guidance, I he Su- 
preme Court of Colorado has placed all riglm to 
the use of tributary ground waters on the same 
appropriativc basis as that of the .surface stream 
system of which they form a physical part, 
priorities of use governing throughout. The 
California Supreme Court likewise has corre- 
lated rights to all surface and subterranean 
waters which form part of a common supply, on 
a basis of reasonable use, although the coordina- 
tion there includes riparian, appropriate, 
and correlative rights and hence is more com- 
plicated than if all rights were on the same basin. 
Other States have correlated all rights on nn 
appropriativc basis by statute for example, 
Nevada and Utah. 

There arc States, however, in which one hash 
of right of use applies to surface streams and an 
irreconcilable basis of right of use applies to 
percolating waters which feed the strenm. 
Where, as in certain States, exclusive righin of 
appropriation apply to a surface stream and nil 
its sources, yet the owner of land overlying per- 
colating waters which form a source of the stream 
"owns" such waters absolutely while passing 
through his land, there is no basis of adjustment 
in case of controversy between the two claimants. 
When controversies arise, adjustment will be 
possible only by modifying one principle or (he 
other, or both. 

DIFFUSED SURFACE WATUR3 

There is very little legislation on the subject 
of rights to the use of diffused surface waters. 
Controversies decided in the courts have not ycl 
covered the claims of appropriators of stream 
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The QiKxtiaa fl/.V/iir/ 

The dttclrinr nf Ji|]|ti(t|iri!ttion embodies ihc 
essential elt-utent of priority "(irni in time, first 
in rifilu." 

H in fundatnrntal tltat each aiipntpriaiion li 
prior in right m nil appri}|irittiittns nulwcqucntly 
made; thai priority in not ailm-ted by location of 
the diversion works, thai i, whether near the 
headwaters of the Rtrcnrn itr ncur its mouth or 
at any intermediate jwbu; and tlttii the right 



attaches to all waters naturally flowing above 
the point of diversion in the stream system upon 
which the right is acquired. From these premises 
follows inevitably the rule that as against sub- 
sequent appropriate^, the appropriator has an 
exclusive right to have the stream flow to his 
point of diversion in whatever volume is neces- 
sary to supply him at that point the quantity of 
water covered by his appropriation. Thus, an 
appropriation of, say, 5 second-feet will be pro- 
tected against such interference with the now 
by junior appropriate upstream as will result 
in a flow of less than 5 second-feet at his point of 
diversion, even though to- yield that quantity at 
this point it is necessary to release 100 second- 
feet upstream, the balance of 95 second-feet 
being lost in the channel in transit. 

The doctrine of appropriation was adopted 
throughout the West not only to utilize water 
more completely and beneficially than appeared 
possible under the riparian doctrine, but to af- 
ford protection to those who invested their cap- 
ital and devoted their labor to the construction 
of irrigation works. It was reeogni/ed that 
projects would not generally be built without 
assurance of continued protection against inter- 
ference with the diversion of water for the bene- 
ficial use of which expensive works had been 
constructed. Unquestionably the existence of 
this basic rule of water law has been an essential 
factor in encouraging the present widespread use 
of water for irrigation in the Went. 

On the other hand, the rule of airict priority 
has led to some cases in which the priority has 
appeared unreasonable, such as that in the fore- 
going example of the appropriation of 5 Hcconcl- 
fcct on a stream channel subject to high natural 
losses. The courts have held that in such cases 
junior appropriates may salvage the losses, but 
that in so doing the senior appropriator must be 
protected, and if the junior appropriates wish to 
divert and use the stream flow they must make 
available to the senior a substitute water supply 
of equivalent quantity and quality. This is what 
some courts have recently termed a "physical 
solution" in the interest of the public welfare. 
It may also be pointed out here that the loss of 
95 second-feet in the cited example may not 
always be a real loss to the public, for the water 



which thus disappeared from sight may reappear 
in the channel at a lower point or may augment 
the ground-water supply in a favorable locality 
and thus become available for uses which may lie 
equally beneficial from the standpoint of the 
public to those proposed above the area of chan- 
nel loss. Where the loss of water in naturally 
supplying an early priority is great and perma- 
nent, and where the cost of making a substitute 
supply available is out of proportion to the bene- 
fits which will accrue from salvaging the waUT, 
then the early priority may become truly un- 
reasonable in relation to the public need for 
water in that community. 

Prcfei'tnce in 7 MM nj Drought 

The question of unreasonableness of priority 
is more likely to become anile during prriods of 
protracted' drought, when users accustomed to 
having water in their canals in normal or even 
moderately subnormal years must watch the 
water How past their locked hradgales month 
after month to supply early priorities down- 
stream, while their own crops die from lack of 
moisture. 

The rule of strict priority is put to a sovore 
test under such circumstances, for it admits of 
no exception in limes of water scarcity Inn im llm 
contrary was designed to protect the lirsl user 
under just such an eventuality. But the rule has 
been set aside temporarily in a great emergency 
and the available water distributed where it 
would do the most good, with the implied cmv- 
scnt of the public. This finds support in the 
theory of beneficial use which is the basis of ihe 
doctrine of appropriation. It may be obvious 
under some circumstances that higher brnrlidal 
use of the total stream How may be achieved by 
devoting some of the flow to saving crops of the 
junior appropriator than by giving it all to the 
senior to add slightly to his crop yields. The 
compensation thus owed to the senior appropri- 
ator for the amount of his actual Inns might he 
far outweighed by the gain in saving the crops 
of the junior appropriate! 1 from complete de- 
struction. 

The constitutions of three Western Slates 
Colorado, Idaho, and Nebraska -provide that 
when the waters of a natural stream are not 
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sufficient for all those desiring lo use them, those 
using the water for domestic purposes .shall have 
the preference over claimants for any oilier 
purpose, and those using water for af-rinillnral 
purposes shall have preference over users for 
manufacturing purposes. Exercise of the pref- 
erence is made expressly subject to the payment 
of compensation in the Idaho and Nebraska 
constitutional provisions, and in Colorado the 
courts have so interpreted the provision. The 
statutes of two additional Slates, Oregon and 
Utah, contain substantially the same; language 
but without mentioning the necessity for com- 
pensation, this question apparently having not 
yet been before the courts. 

Other Preferences 

Preferences in the use of water other than those 
applicable in times of scarcity are found in the 
constitutions or statutes of most Western Stales. 
They involve the following questions: 

(1) Denial of the right to appropriate water 
where the proposed appropriation would not 
best serve the public interest. A few Supreme 
Court decisions on this point have upheld 
administrative action in denying applications 
to appropriate water, and a few others have 
held that when there is unappropriated water in 
the proposed source and all statutory require- 
ments have been met, the applicant is entitled 
as a matter of law to have his application ap- 
proved. The constitutions of a few Slatc.i pro- 
vide that the right to appropriate water shall 
never be denied, or thai the right to deny an 
application shall be governed by certain con- 
sidcratiom. 

(2) Choice between ponding applications to 
appropriate water to the exclusion of one 
applicant or to the subordination of his priority, 
The statutes of a few States list the uses of water 
which shall have preference in such eases, 
domestic and municipal uses being first in order. 
Administrative action in choosing between con- 
flicting applications has been upheld in the few 
cases which have reached the supreme courts. 

(3) Reservation of water for the future re- 
quirements of growing municipalities, '('his in 
done in certain States at the time the munici- 
pality makes application lo appropriate water; 
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instances of maladjustment are easy to find- 
some of minor importance and others of such 
serious magnitude as to challenge earnest 
efforts at correction and to show to what 
extent these problems have grown from or 
have been otherwise affected by the laws 
governing the use of water. 

The makers of western water law have unques- 
tionably striven to make possible a complete 
utilization of water resources; but the water 
laws do not stress the element of better land use. 
The laws of prior appropriation do stress the 
necessity for beneficial use of water; and beyond 
that they simply make possible the transfer of 
water rights (in most States) from poor to good 
lands, or to lands in connection with which a 
higher duty of water is possible should the 
holders of the appropriate rights wish to 
make the exchange. 

Promotion of irrigation agriculture was the 
aim of the early appropriates principle. 
Water was plentiful 70 or BO years ago in rela- 
tion to the demand; diversions from streams for 
the irrigation of favorably situated lands were 
easy and inexpensive; and neither custom nor 
law made any demand that the water be applied 
only to the best available lands. Not only 
that, but wasteful methods of use were common 
in many communities in the earlier years. 
Waste of water was never sanctioned by the 
appropriation doctrine itself, however; and with 
increasing demands upon available .supplies 
and the necessity for conservation to meet the 
needs of the public, higher standards of use, 
have gradually been imposed by both legislatures 
and courts. 

One recent decision stated that the abandon- 
ment of reasonably efficient diversion systems is 
not justified by the necessity of minimizing the 
waste of water resources, important as that is, 
where the expense of new systems would not be 
warranted by the benefit from actual saving of 
water. This is a practical view to take of the 
desirability of change that the benefit be meas- 
ured in relation to the cost. A limiting factor to 
change in irrigation practice is necessarily the 
extra cost to the irrlgator where such cost proves 
to be considerable and without compensating 
benefit. But other courts have not discussed such 



considerations. They have simply declined to 
interfere with prevailing customs of diverting and 
applying water, unless flagrant waste was evi- 
dent, and some of them seem to have been rather 
skeptical of the value to the public of the "latest 
and most approved scientific methods," at least 
where the possible scrapping of long-established 
practices was involved. 

On the whole, beneficial use of water appar- 
ently was not intended in the statutes to mean 
"best possible use"; it has certainly not been so 
construed. On the basis of beneficial use, water 
rights have been acquired and adjudicated 
throughout the West, irrigation projects both 
large and small constructed, lands leveled and 
ditched, farm buildings erected, and in various 
areas orchards brought into bearing. This has 
been done at enormous aggregate expense-- 
comparatively small in sonic localities, and com- 
paratively large in others, Large-scale read- 
justments, such as the concentration into a few 
areas of water uses now scattered throughout an 
entire stream system, however desirable they 
might be in a given case from the standpoint of 
the public at large, must take into account the 
existence "f long-eslablished private property 
rights in both water and land which in a given 
area may have acquired great aggregate value 
and the- maintenance of which is a matter of 
deep public concern. 

Local readjustments have taken place from 
lime to time as the result of economic forces, 
Lands that have proved to lie unproductive have 
been abandoned and the appurtenant water 
rights transferred elsewhere or released for 
further appropriation. Lands that become water- 
logged or alkaline are taken out of production 
pending reclamation through drainage. In lh 
financial readjustment of enterprises which have 
defaulted on their obligations, the approved pro- 
cedure Is to classify the lands and allocate water 
only to those capable of successful cultivation; 
and it is now widely rer.ogni'/.ecl that this 
procedure should precede the construction 
of an irrigation project. And in the use of 
ground-water supplies, lands to which it has 
proved uneconomic to pump water have 
yielded in many instances to lands more favor- 
ably situated. 



POSSIBLE MODIFICATION Ol' INH.KXim.K 1'KATHHHR 

It is evident that the doctrine of prior appro- 
priation has been a, long step forward in the 
attainment of better land use in the Wcsl. It 
also appears that in some instances ils inflexi- 
bility has led to results out of Hue with the best: 
use of water and land, Writers have pointed out 
that the doctrine as interpreted by the courts 
has not been altogether satisfactory for complex 
conditions, and that there is a tendency toward 
adjustment of uses and modification in I ho in- 
terest of a more uniform and flexible distribution 
of water from the larger stream systems,* 

So far as the Federal and Stale conrls of last 
resort arc concerned) little relaxation of tlm 
rule of strict priority of established approprla- 
tive rights as against each other is apparent 
from the decisions during the present century, 
aside from the Supreme Court decisions con- 
cerning the equitable allocations between Status 
and upholding interstate compacts which trans- 
cend local rules of water law, and the increasing 
insistence in all courts upon reason a bJeniMji in 
the exercise of water rights, The principle of 
priority, within the general doctrine of appro- 
priation, governs the State decisions now, m 
formerly, 

But it may be observed that the appropriation 
doctrine was created by State law, and that 
State law should be adequate to correct abuse.* 
when and as they arise. Unquestionably ihe 
State may regulate uses of water in the interest 
of the public welfare, as it may regulate itucs of 
other forms of real property, and to this end h 
may define beneficial use of water, Oruiin 
States have employed this power successfully 
to abridge or govern the exercise of the riparian 
right-Oregon by statute and California by con- 
stitutional amendmentmid further limitations 
upon the exercise of the appropriate right 
in the interest of the public welfare arc well 
within the power of the State to impose. 

J T' 1 ?' r G " " Water Riehl8 in tllc WoB '"- Stt*i." 
3d cd,, vol. I, p. 329 ct scq. 

Wiel, S. C. "Fifty Ye of Water Uw,'> Harvard Law 
Review, vol. L, No. 2, pp. 252-304. 

Godding, Harold, "Administrative Control of Under- 
ground Water: Physical and Legal Aspects," 

Proceedings American Society of Civil Engineer*, vol. 
62, No. 4, pp, 485-516, April 1936. 
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adjoining Stair, Thr ri^ii dm* to transport 
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liona ujicm the right 10 nppraiM-laic water for use 



outside the State, and one, Colorado, has for- 
bidden such diversions entirely. In some States 
the right to make such appropriations is depend- 
ent upon the existence of reciprocal legislation 
on the part of the State into which it is proposed 
to transport the water for use. 

Differences in the basic doctrines governing 
rights to the use of ground waters in adjoining 
States may conceivably cause serums trouble, 
should the interstate boundary line be found to 
divide an area of agricultural land overlying a 
common body of available ground water. Ff 
the appropriation doetrine governs the rlghls of 
use of such waters in both Slates, then the prin- 
ciples applied by the Supreme Court to inter- 
state streams should be applicable, priority to 
govern regardless of location of (he State line, 
If the appropriation doctrine applies in one 
State and the common-law rule of absolute 
ownership in the other, the principle of equitable 
apportionment between States will be more dif- 
ficult to apply than in case of a surface stream, 
particularly if the ground water is under arte- 
sian pressure. Administration of the area will 
he more practicable if the waters of the entire 
ground-water basin arc subject to rights of the 
same character. 

OWNERSHIP (H- 1 RETURN WATHRH 

A portion of the water diverted from streams 
for consumptive, uses is necessarily unconsumed 
and eventually linds its way back lo the stream 
from which diverted or to some other stream. 
This is known as return water. The statutes 
are generally silent as to the ownership or ap- 
propriability of such waters, but: the courts have 
passed variously upon the right of the original 
user to recapture them (1) before they have left 
his land, (2) en route from tho irrigated land lo 
a natural stream, and (3) after entrance into a 
natural watercourse. The problems involved 
are complex, but only in one State Colorado- 
have they been comprehensively litigated. Rise- 
where comparatively few phases, or none, have 
been passed upon, and administrative officers in 
some of the States arc without adequate legisla- 
tive or judicial guidance in handling the prob- 
lems involved. 



EXfiHANOK AND ROTATION OF WATER 

The statutes of several States authori/e the 
owners of storage rights, whose lands are so situ- 
ated that they eimnot be irrigated from such 
reservoirs without pumping, to deliver the stored 
water to lands of others which can be reached 
by gravity from the reservoirs, in exchange For 
water to which the latter lands are entitled 
under direct-How rights; this substitute supply 
to be diverted upstream for use on the lands 
of the reservoir owners. The exchange is ad- 
ministered by the water master in charge of the 
stream, and is so regulated that the rights of 
others are not injured. This system of exchange 
is widely practiced in an important agricultural 
area in northeastern Colorado and has con- 
tributed substantially to the more ell'eetive 
utili/alion of water there. Statutes of some 
other States authorize holders of rights in a 
common supply of water to rotate in the use of 
(lie supply, instead of dividing it into portions 
too small for efficient continuous use. This 
practice is particularly beneficial in times of 
scarcity of water. 

DIVERSIONS (HIT <H'' WATERSHEDS 

The general rule is that water may be 
appropriated for use in a watershed other than 
that in which the point of diversion is located. 
There am statutory restrictions in some Stales, 
however, which are designed to protect existing 
rights in the original watershed, since diversion 
of water upstream for use outside the drainage 
area deprives the downstream lands of the 
benefits of return (low. And in one Slate tho. 
restrictive provisions have been so construed by 
the Supreme Court as to limit, as a practical 
matter, the location of canals to within the 
watershed of the stream which is the source 
of supply. 

ABANDONMENT AND FORFEITURE OF WATER RlflHTR 

Approprialivc water rights may be lost through 
voluntary abandonment, which implies intent 
and may take place instantly, or through for- 
feiture for nonusc over a period of years in-e- 
scribed by statute, regardless of intent. Some 
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statutes include procedure under which tin- view nf ihr <'vn in. ic.|.ii n ,. pul)|i c 

question of forfeiture is determined, junprr niili/.iiinn ,.| w.un, nm . w | u 

It is a well-settled rule flint (he burden of his MM- til' w.urr ;ilmiiM nui have the 

proving an abandonment is upon the parly pruvini; thai hr li;i- ; inn abandoned il 

who asserts it, for the eourl.H have taken (he rifihi. Alib.nn;li IUM>,I ,,| r | l(1 v. 
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position that abandonments and I'oi'feilui'c.i are ut.Kiiit"! pri\ -idini' lm luiifitm-^ r 

'HIM l(|f |l()m|nn 

not favored and that they "will not li|;luly - . . 

decree an abandonment of a property so valu- 
able as that of water in an irrigated region," 
A question may be raised, however, as lo wheilier 
the rule should not be i-ever.sed whciher, in abiiiiil.niiin-iit ni ii>,im; uiulci 



STATE LEGISLATION FOR BETTER LAND USE Chapter 3 



Soil Conservation Districts 



THE ONLY way to combat erosion directly is 
U> apply methods of treatment that will hold 
(he soil. Widely needed conservation practices 
include the carrying on of engineering opera- 
tions, such as the construction of terraces, 
terrace outlets, check dams, dykes, ditches, and 
the like; utilization of strip cropping, lister 
furrowing, contour cultivation, and contour 
furrowing; seeding and planting of waste, 
sloping, and abandoned or eroded lands to 
water-conserving and erosion-preventing plants; 
forestation and reforestation, rotation of crops, 
soil stabilization with trees, grasses, legumes, 
and other thick-growing, soil-holding crops; and 
retirement from cultivation of steep, highly 
crodible areas and areas now badly eroded. 
From practices such as these, appropriate 
types of control for particular land may lie 
chosen and molded into a plan that will Rive 
the operator the maximum production capacity 
consonant with preserving his capital. 

Son. CONSERVATION EFFORTS 

For longer or shorter periods before the ap- 
pearance of soil conservation districts, various 
agencies of the Federal Government had been 
administering the public lands under their juris- 
diction with the conservation of those, lands as a 
major objective. On private lands, Federal ac- 
tivity was primarily divided among three agen- 
cies. The Extension Service worked through the 
State Extension Services and the county agents, 
advising farmers on their conservation problems, 
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setting up demonstration farms and carrying on 
educational work. The Agricultural Adjustment 
Administration provided benefit payments for 
fanners carrying out conservation practices. 
The Soil Conservation Service conducted re- 
search in erosion control and established and 
maintained demonstration projects in special 
problem areas where farmers could study the 
effect of applying control practices and loam 
how to apply them. 

Various State governments had taken action 
with respect to cither water or wind erosion. A 
number of States, particularly in the South, en- 
acted legislation under which fanners or asso- 
ciations of farmers could obtain through the 
counties certain kinds of assistance, such as the 
use of terracing machinery. Following the dust- 
storms of the early 1930's, Texas provided for 
the formation of assessment districts to carry on 
soil-stabilizing operations; a number of such 
districts were formed and are now functioning 
in the Panhandle. Other States enacted wind- 
erosion or soil-drifting laws. Some of these laws 
included regulatory features, whereby public 
officials could step in and perform necessary 
erosion-control work if the landowner failed to 
do so, and charge the cost of the work against 
the land. 

Likewise, various States in the Northern Great 
Plains, where the problem of overgrazing was 
acute, provided for the regulation of graxing 
through grazing associations. The instability 
of grazing operations in this region was clue 
chiefly to the combination of absentee ownership 
and short-term grazing leases. The associations 
formed under the legislation of Montana and 
the Dakotaa leased available range lands within 
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their operating areas and then opened I In-*: 
hinds to ihcir members fur wnv\i\K <m a fee basin 
subject to conditions fixing tin; number ol'-iiurl; 
each member might tfra/e and die seasons ol'me. 

Thus a number of different aspeeb of llir cm- 
sion problem were rm-iviniV alleiilion belon- 
1937 when the first. Slate soil eonservalioo dis- 
tricts laws were enacted. Yei neidier the Slatr 
nor the Federal programs wen; elleelivrly com- 
bating the problem in its entirety. The Kxlen- 
sion Service and the eoimly atfenls eunld devoir 
only part of their lime and limited funds m 
educational work in the Held of soil ntiiscmiimn; 
furlhermore, tlie sitnal'ion called for more ihan 
educational assislanee, The anvienltural ad- 
justment program set in motion a Nation-wide 
effort, to conserve resources, but did not al <mrr 
bring about complete conservation, I'ann by 
farm; there were no intensive surveys determin- 
ing prevailing conditions; no comprehensive 
area or watershed planning; very litde of indi- 
vidual farm diagnosis and [realmenl, Knrtlier- 
more, the program was wholly voluntary. I'arm- 
crs operating lands located straleuieally al llir 
heads of watersheds or valleys, or in the Dint 
Bowl area, could refuse to cooperate and ihnu 
continue to raise havoc with the eon.servalion 
operations of their neighbors. 

The program of llie Soil Clonscrvalion Service, 
while sufficiently intensive, was limited geo- 
graphically. The total area that mult] be treated 
each year under its demonstration projects was 
only a fraction of the acreage on which erosion 
was serious. The processes of soil erosion wen- 
proceeding more rapidly than those of erosion 
control; there was, and is, not lime to rely upon 
the educational value of the demonstration proj- 
ects to bring about the wholesale adoption of 
intensive control practices on private lamk 
Moreover, it was becoming increasingly clear 
that to achieve any permanent degree of HIHTI'HS 
in an erosion control program, there must be 
power to establish control measures on key hunk 

Again, while Federal and Slate agencies were 
needed to point the way toward better land use 
through technical advice and assistance, the 
initiative and actual work of conservation <m a 
large part of the country's tillable and range 
land had to be undertaken by the land operator* 
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watershed or otherwise desirable area basis. 
These districts are organized by a State Soil 
Conservation Committee, composed of State 
agricultural leaders. The standard act docs 
not permit a district to be established, however, 
until (1) at least 25 farmers have petitioned for 
its organization; (2) hearings have been held on 
the question of organization and the proper area 
to be included in the district; (3) the State com- 
mittee has determined that there is a need for a 
district to operate in the area, and that operation 
of the district would be practicable and feasible; 
and (4) a majority of the fanners in the area lias 
voted in favor of creating the district. 

The standard act provides that each district 
shall have a governing body of five supervisors, 
consisting of two qualified men appointed by the 
State committee, and three members elected by 
the farmers from their own number. The 
supervisors have the power to carry on all kinds 
of erosion-control projects and demonstrations; 
cooperate with other public agencies, Federal, 
State, and local, and receive assistance from thorn ; 
and assist farmers in planning and carrying out 
conservation operations on their lands. The 
district is financed with State appropriations 
supplemented by assistance from other public 
agencies and the farmers themselves. 

The supervisors have a second set of powers 

the authority to enact conservation ordinances 
to regulate farming and range practices to the 
extent necessary to prevent erosion that would 
harm other lands. But the ordinances cannot 
be enacted into law unless they have been 
approved by a majority of the farmers and 
ranchers voting in a referendum held for that 
purpose. They can be abrogated if n majority 
wishes them repealed. Further, if in an indi- 
vidual case they cause unnecessary hardship, 
a board of adjustment can be petitioned for 
relief from strict compliance, and an appeal 
can be taken from that board to the courts. 

This power to enact conservation ordinances 
permits farmers and ranchers, when they are 
convinced of the desirability of taking such 
action, to vote ordinances upon themselves in 
their own interest, and to meet the problems 
raised by the few who might refuse to cooperate 
in the programs of the district absentee land- 



owners or others who for one reason or another 
might take no interest in controlling erosion on 
their lands, whether or not their neighbors 
suffered on that account. 

A procedure is also set up under which farmers 
and ranchers can dissolve a district if they wish. 
In brief, the standard act provides administra- 
tive machinery which farmers and ranchers can 
use or not use, as they sec lit, to help solve their 
erosion problems. 

This Standard State Soil Conservation Dis- 
tricts Law was published early in 1936. By the 
fall of 1937, 22 States had passed soil conserva- 
tion districts laws following tin 1 , same general 
pattern. In the following year an oil' year fox- 
State legislative sessions- -4 more States joined 
their ranks. In 1939, 10 more States passed 
districts laws, and 2 additional States joined 
in 1940, to make a total of 38, 6 

Under these enabling acts, 40') dis(ric(s have 
been organi/ccl, as of November 15, 1 ( >IO, cover- 
ing a total area of over 263,000,000 acres. 
Most of these districts are now actively function- 
ing. With the cooperation of various public agen- 
cies, they are studying their erosion problems and 
developing district programs and work plans. 
They are helping individual fanners in devolop- 
ing farm conservation plans and carrying out ero- 
sion-control practices, such as terracing, contour 
furrowing, gully cheeking, fence realignment, 
water spreading, and revcgetation, where the 
farmer needs assistance because of luck of funds 
or experience. They arc cooperating with 
State and local highway agencies in controlling 
erosion on and along highways, and wilh other 
public agencies owning land within llieir bound- 
aries in establishing a coordinated attack on 
their common problems, 

In a few of the districts, conservation ordi- 
nances have already been adopted. In the 
Cedar Soil Conservation District of North 
Dakota, the supervisors have enacted an ordl- 
"TAhuMimii," Arkiinniw, California, Colorado, Florida, 
Gcorgln, Idaho, Illinois, Indiana, Iowa, Itiinmifi, Ken- 
tucky, LouUUnu, Maryland, Michigan, MinncHoui, 
Mlululppl, Montana, Nebraska, Nevada, New Jctr-iiny, 
New Mexico, Now York, North Gnrollna, North Dakota, 
Oklahoma, Oregon, Pennsylvania, South Carolina, 
South Dakota, TcnncMKc, Texni, Utah, Vermont, Vir- 
ginia, Washington, West Virginia, and Wisconsin. 



nance designed to prohibit the grazing of live- 
stock in excess of the carrying capacity of the 
lands in the district, It is becoming apparent 
that range problems may be adequately met 
through soil conservation districts, Districts 
may adopt ordinances prohibiting gra/ing in 
excess of carrying capacity, for example, ami 
requiring everyone grazing livestock within its 
boundaries to secure a permit, certifying the 
number and kind of stock to be graml and their 
grazing season. Districts can also lease range 
lands to control their use for the purpose of eon- 
serving soil and forage resources, apportion the 
use of the lands among livestock owners, and 
charge fees for the use of the lands, which may 
be used to pay costs incurred in leasing (he land 
or in operating the district. Gra/ing associa- 
tions have found the lease of grazing hind and 
the control of their use in this manner an effec- 
tive way of halting a primary cause of erosion 

overgrazing. Leasing activities by more soil 
conservation districts in range areas can be 
expected, 

Following the widespread adoption of noil 
conservation districts legislation, various Fed- 
eral and State agencies have reorganized their 
approach to the erosion problem, The resources 
available to the Soil Conservation Service, for 
example, arc now primarily used in assisting 
districts, although the Service Nlill conducts 
erosion control studies in various experimental 
stations and maintains numerous demonstration 
projects. 

As of December 2, 19*10, the Department had 
entered into memoranda of understanding wilh 
294 districts. Under the terms of these mem- 
oranda and supplemental memoranda of under- 
standing entered into directly by the Soil Con- 
servation Service with those districts, the Service 
makes available the services of conservationists 
and other technicians, together with clerical help 
and office equipment. The technicians help the 
supervisors to formulate a district program and 
work plan, outlining objectives and procedures 
to be used in carrying out an effective conserva- 
tion program throughout the area. They assist 
in making necessary surveys, in preparing in- 
dividual farm conservation plans and obtaining 
cooperative agreements with farmers and ranch- 



ers; in performing preliminary operations, such 
as the laying of terrace lines, to the extent that 
the necessary technical skill is not possessed by 
individuals; in checking performance by farmers 
and raneher.s; and in disseminating conservation 
inl'oi'Miittimi amour; them. 

The Service is also furnishing, where necessary 
and available, Held e(|ni|>iiieMt, sueh as tractors 
and graders, and plaining malt-rials. The 
Service has a large imntlmr nf (!(!(! ramps under 
Us supervision, and isalilc In furnish (!([(! labor 
logether with lacilitaliiiu equipment and ma. 
imiil.i, to many of the dhlridn. 

The Kami Secnriiy Administration is assisting 
Nome district.'! to finance necessary operations 
upon the lands of needy fanners. The Forest 
Service is cooperating wilh ili'iiricin in the Great 
Plains in the aitminisiralitm of farm shelter 
hells. The A|',ricullnral Adjustment Adminis- 
tration is adjustinn it" programs t,o lit ilw needs 
and activities of the districts, The Kxlonsbn 
Service of the I Vparltnnit ut' Agriculture and 
the nioperaiiiiK Stair Kxlensiou Services arc 
performing eiJncatiunal work indispensulilc to 
llie effective operation uf the districts in all of 
the 3H States. The llnnd eniitnil work of the 
Department on watersheds, consisting of co- 
ordinated measures for water nm-ofl' rctarda- 
linn, \vill 'm many instances, lieemise of the close 
relationship between crusion-roiiirol and flood- 
conirol measures on the land, be cau : iril on 
through close cooperation with districts. 

The, Work Projects Atimiimtration, pursuant 
to statutory authority rn rnily Drained it, has 
established many (tUhiei-Kpnirioieil soil con- 
nervation projects. State ttrpai intents of voca- 
tional I'dnratiim iu many States have: nuuta the 
HerviroH nf iheir iraehent of vocational agnail. 
lure, available, to fmtJiec tltou-lcl pronnnm 
Other State and local agencies are also extending 
iiNMsiiiruT to disniefi in varions ways. Soil 
coiiHt'i'vation ditiiriets are assuming a dofinitc 
place in the, American rural pattern. 



VAHUTIUNS IN STATF. I.uti 

While, ilte noil coitNrivatiitn itiMtncts laws 
paused Ity ih 3B States follow ihn general out- 
lines of the Hiamliird act, ihry nevertheless con- 
lain mmiy inmiiliwuiiHH. hi some States con- 



stitutional or other legal requirements peculiar 
to the particular State enacting the legislation 
have caused the inclusion of certain special 
provisions. The laws afford a considerable 
number of variations in procedures for the orga- 
nization of districts and the enactment of con- 
servation ordinances. 

PROVISION FOR CONSKRVATION ORDINANCES 

Three of the States make no provision fin- 
conservation ordinances. Three others provide 
a procedure for pausing ordinances but fail to 
provide any method of enforcing them. 

Under most State laws, a favorable vole of a 
majority, or at most two-thirds, of the persons 
voting is a sufficient number to permit the dis- 
trict supervisors to adopt a conservation ordi- 
nance. Nine States have raised the require- 
ments for a favorable vole from 75 to 'JO percent, 
In several States, these higher requirements are 
paralleled by similarly high requirements as to 
the acreage represented by those farmers and 
ranchers who vote favorably. 

It is questionable; whether sentiment approach- 
ing unanimity is necessary particularly when 
everyone has a right to petition a board of 
adjustment for a variance where strict eom- 
pliancc with an ordinance would work hardship 
on him and when he has a constitutional righl of 
recourse to the courts if ordinances an; unrea- 
sonable in their general application. 

HOARDS OF ADJUSTMENT 

A number of States that provide for the 
adoption and enforcement of conservation 
ordinances have made no provision for boards 
of adjustment to which individual farmers can 
appeal for relief when general conservation ordi- 
nances work particular hardships. In the case 
of a few States the omission was prompted by 
unfavorable court decisions. In others, no legal 
barrier was present. 

Provision for boards of adjustment affords a 
farmer or rancher in a soil conservation district 
a right of recourse to a public body, different 
from the body that enacted the ordinance, if he 
believes that an exception should be made for his 
land. He can present his case for relief from 
strict compliance with the ordinance to this body 



and if dissatisfied with its decision he can appeal 
to the courts. A safeguard is thus provided, not 
so much against arbitrary action by district 
supervisors as against circumstances which can 
hardly be foreseen and guarded against at the 
time of the drafting of the ordinance, In the 
analogous Held of city /oning, boards of adjust- 
ment have been found highly beneficial. 

CONTROL <>V SOU. CONSERVATION DISTRICTS 

In most State soil conservation districts laws, 
farmers and ranchers are the persons in charge 
of district affairs. They must approve die 
organization of the district and its dissolution; 
(hey must approve the adoption of conservation 
ordinances; they elect a majority of (lie board of 
supervisors which governs the district. To 
provide them with competent advice, Ivvo of the 
supervisors are generally chosen by the Slate 
committee, further, the State committee is 
usually authorr/cil and directed to assist the 
dislriels and coordinate their activities insofar 
as possible through advice, and consultation, a 
service lhat is particularly important during the 
formative period. Nevertheless, nearly all laws 
avoid giving cither the Slate committee or any 
oilier agency any degree of control over the 
programs to lie formulated or the methods 
employed in carrying them out. The responsi- 
bility for the program is thus placed on the 
shoulders of those who will receive its benefit 
and who will share ils burdens, 

A few Suites, however, vest some degree of 
control over die districts in the State committees. 
In some States, ihe committees select all the 
district supervisors. In at least four Slates the 
employment of technicians and other employees 
by the district supervisors is subject to the 
approval of the Slate committee; and n few 
statutes provide that before district programs 
can become ell'ective they must meet with the 
approval of the Stale committee. 

In the few cases the Suite committee is 
required to approve proposed conservation 
ordinances before they can be adopted, it is 
doubtful whether the provisions of these lows are 
constitutional. The power to disapprove is a 
veto power under which the State committees 
may in effect declare what ordinances shall be 
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adopted in the respective districts. Since the 
laws set up no specific standards that must In: 
followed in approving or disapproving the 
ordinances, and since tlic committees are clearly 
only administrative agencies of (he Stair 
(whereas the districts arc local units of govern- 
ment that may constitutionally he authori/cd to 
exercise local legislative power), ihe ohjrrlion 
may be made that the authority given the com- 
mittee is an unconstitutional delegation of 
legislative power to an administrative hoard, 

I'ARTiail'ATION IN DISTUHST Al'l'AlKK 

Many of the State laws provide For participa- 
tion in all district affairs by all the land nmi|m*r.i 
tenants as well as owners; a maximum uunilirr 
of persons is thereby given a voice in ihe 
operation and management of a district. In 
other State laws it has been commonly provided 
that only landowners may petition for die 
creation or discontinuance of a district, vole in 
the advisory referenda on crcalion of die 
district and on adoption of conservation ordi- 
nances, and elect district supervisor*. In n f<;w 
States, only landowners are permitted , 
participate in some district allairs, while all 
occupiers (Including owners) are permitted lu 
participate in others. 

( In most of the States where control over din- 
trict affairs is given to landowners, the district.! 
are empowered to cooperate with and ,-iv,- 
assistance to all land occupiers, and [u rufoire 
conservation ordinances against them. Hnt in 
several States, the districts are given expiry 
authority only to cooperate with landowner* and 
enforce ordinances against them. In order to 
cooperate with tenants and renlers in the*- 
States a district must work through the landlord 
though it is doubtful whether ordinance* en* 
forceablc only against "landowners" can | l( . 
enforced either against a tenant or agaiust hi 
landlord where the landlord has no right to 
regulate his tenant's fanning operations. 

COOPERATION OP PUIH.K] AOKNCIKS 

Most State laws require countta and .State 
agencies having jurisdiction over public land* 
within a district to cooperate with the district 
carrying out its program, and to comply with 
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operation, as can a committee set up with soil 
conservation .solely in view. 

In two Stales the boundaries of a .soil conserva- 
tion district are automatically nmde coextensive 
with tlio.se of the county once the county officials 
have clelermincd to create the district. It 
seems doubtful whellier county lines, which Iiave 
been laid out with no reference lo laud use re- 
quirements, will provide a desirable basis for 
soil conservation efforts in all eases. Some 
districts organi/ed on a county basis may be 
seriously impeded in carrying out iheir programs 
because lands oil ride's < at (lie heads ol'wnlrr- 
shcds lands most in need of irealmeut to pro- 
tect lower lands may lie in oilier counties. 

CONSTITUTIONAL HKOJMUKMKNTH 

Experience to dale under the soil conservation 
districts acts now in force indieales (hat legisla- 
tive revisions may be necessary in some instances 
because of constitutional requirements, Tims, 
in a few States where the slatutes Kraut, the right 
to vote in elections of district supervisors lo 
landowners or occupiers, court decisions have 
cast some doubt on the legality of HO liniiiing 
the right to vote. It may lie necessary lo extend 
that right to all persons t|ualilied lo vote in 
State elections generally. In another Stale, a 
peculiar constitutional provision may conceiv- 
ably he held to require that even in tin; advisory 
referenda on creation of districts and adoption 
of conservation ordinances, all qualified elector 
should he permitted lo vole. 

In one .State, the definition of "landowner" 'IN 
such that conservation ordinances, may hi: held 
enforceable only againm landowners who are 
qualified voters- --thus exempting corporations 
owning land as well as persons not qualified to 
vote) and raising a constitutional question of 
discrimination. The question of discrimination 
is also raised by a provision in another Stain 
which excludes persons whose land has been 
terraced at public expense from voting in refer- 
enda on creation and discontinuance of dis- 
tricts. In still another Stale, it is at least 
arguable that tenants of nonresident owners are 



subject: Lo conservation ordinances while other 
tenants are not. 

MISCKI.1.ANKIH1S I'llOViSIUNH 

fu a few Slates there is some doubt as to the 
legal stains intended lo IK; given soil conservation 
districts, Under nearly all tin; Stale laws, dis- 
tricts are governmental subdivisions of the Slate, 
and as such may lie given local legislative power, 
In one Slate, however, (hey are expressly de- 
clared to be adminislralive agencies of the 
Stale, and because of this fact their power to 
adopt conservation ordinances is dependent: 
upon [he legal sull'icicucy of standards .set up 
by the legislature to guide- them; and in several 
other Stales, where disiricis have no power to 
enact and enforce conservation ordinances, the 
laws do mil declare the districts lo IK; public 
bodies corporate and politic. 

The. lack of a procedure lor consolidating 
existing districts and the lack of authority for a 
district to change its name have been fell in 
several instances. In several States it has been 
found desirable to have area representation on 
the board of supervisors for each district, rather 
than having all members of the-, board elected at 
large. One Slate has already amended its law 
lo provide area representation in order to insure 
both ranchers and fanners of representation. 

Miscellaneous restrictions have been included 
in several of the statutes. Several Stales require 
a favorable vole of at least 7.'t percent in the 
referenda on district orgain'/ation, and several 
others require- itial those voting favorably own 
a high percentage of the land within the pro- 
posed district In one Stale, slrueinres cannot 
lie bulk without the consent of iwo-tlurds of 
the landowners affected. In another, railroad 
rig his- of- way are automatically excluded from 
a district. In Texas, disiricis cannot exceed 
3,01)0 square miles in area, fn a few Stales, 
provisions have been added which are intended 
to give fanners additional protection against 
unreasonable conservation ordinances. An ac- 
(unnuliilion of experience in working with these 
laws will doubtless afford a basis for determining 



the advantages and disadvantages of these 
restrictions. 

THE DEVELOPMENT OF ADMINISTIUTIVK 
PRACTICES 

The districts program presents certain unique 
problems of administration, both to Federal 
agencies cooperating with districts and to the 
district supervisors. Because of the extent to 
which the program seeks to achieve decentrali- 
zation, much of its effectiveness depends nn the 
attitude and working philosophy of 11 groat 
many peoplefarmers, district supervisors, 
members of the State soil comcrvation com- 
mittees, administrative and technical personnel 
of the Soil Conservation Service and other 
cooperating agencies. Because of tin; nc\vnenn 
of the basic statutes and the novelty of the 
administrative procedures that are being devel- 
oped to give effect to cooperative activities, the 
numerous people working within noil comer- 
vation districts find that it lakes lime lo under- 
stand their objectives, their pattern of organi- 
zation, their procedures, and their underlying 
considerations. 

The very size of the program and I lie speed 
with which it has developed have resulted in 
some misconceptions as to its nature and goato, 
A fundamental premise in the districts approach 
is that the districts must be independent, autono- 
mous units of government, through which 
farmers and ranchers may determine their own 
policies and programs. It is highly Important, 
therefore, to establish a clear-cut line of demar- 
cation between the functions of cooperating 
agencies in assisting the districts and the func- 
tions of the districts themselves. 

FACILITIES FOR STATE SOU, CONSERVATION 

OOMMITTBES 

The State soil conservation committees in a 
majority of the States have little or no resource* 
for adequately carrying out their functions. 
The committee members, however, generally 
hold other public office, relating to agrleuU^ 
which to some extent makes it possible for then 
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and take other advantage of local situations to 
raise funds for administrative and operating 
expenses. Most di.4tric.tH, however, are mill 
entirely dependent upon outside sources for 
technical aid, facilities, equipment, labor, or 
materials necessary to effectuate their programs, 

Further, many farmers need more than mere 
technical assistance in carrying out comprehen- 
sive conservation operations on ihcir farms. 
They need trees, seed, labor, heavy machinery; 
in some cases they may have, to obtain grants or 
loans, The more acute the erosion problem is 
in an area, the more likely it in ihat file fanners 
will lack the resources to combat it successfully. 

There arc possibilities, of course, lhat other 
sources of cooperative assistance have not yet 
been tapped, or utiliv.ed to the utmost. The 
Extension Services may be able, for example, 
to intensify their educational activities. The 



county land use planning program will, in the 
course of its development, greatly facilitate the 
job of district planning, just as the district 
action program will facilitate the reali/ation of 
the land use planning committees' recommenda- 
tions. The l-'ann Security Adminislralion, in 
requiring adequate conservation and farm 
management plans as a condition to assisting 
farmers, can do much to effectuate district 
action programs, and so can other agricultural 
credit agencies. Cities, counties, irrigation and 
drainage districts, water and power companies, 
and oilier public or private, agencies lhat will 
benefit from district operations may he induced 
to make funds or assistance available. But 
merely because outside sources of assistance are 
available, soil conservation districts should not 
overlook the things that they can accomplish by 
their own effort. 
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STATE LEGISLATION FOR BETTER LAND US 1C * Chapter A 



Farm-Tenancy Law 



'HK LEGAL arrangement by which the farmer 
holds his land is one of the ninjop factors in 
determining how ho will use it. I/mm colonial 
times, ownership of the soil hy the family who 
tills it has been a goal of American democracy. 
But this ideal has been deerensintfly a fact. At 
present, approximately 42 percent of our 1'annern 
arc full tenants and another 10 percent mil 
part of the land they operate. Since tenancy in 
some form now affects one out of two American 
fanners and since for at least 75 years its im- 
portance as a means of land holding I U)H |, mi 
on the increase, a realistic policy for soil resources 
must give major consideration to the ellcet of 
tenancy on land use. 

Few, if any, of the other land use situations 
considered in this report exhibit more clearly 
than tenancy the interlocking nature of land use 
problems. The results of farm operations under 
a tenancy agreement are intertwined with sev- 
eral groups of economic and social condition*. 
The areas of high tenancy are the areas of cash- 
crop farming. Prices for farm products and 
conditions of agricultural credit, therefore, 
affect tenancy through cash income, land vulim- 

This chapter was prepared by the following H.ihn.m- 
mutcc: Roy I, Klmmel, chairman, Mnnhnll Harrlfi, vice, 
chairman, Bureau of Agricultural Economic*; IT. H 
Boyd, J. M. Byrna, R. F. 'Groom, Waller Randolph! 
Agricultural Adjmlmont Administration; Jumcs Lcavy 
C. Alphonso Smith, Dover P. Trent, Bureau of And- 
culturid Economics; P. V. Kcpncr, Bxtemlon Service; 
E. Q. Johnson, P. O. Riiicr, Farm Qredli Adminlnrn. 
lion; James Moddox, Join. Rlggfc, Farm Security Ad- 
numeration; John Sinker, Forest Service; Paul Taylor 
Office of Land Use Coordination; N. U, Dear P M' 
Reed, Soil Conservation Service; J. B. Beach, Clarena I, 
, Albert H. Gblion, Office of the Solicitor 
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investment in equipment and livestock com- 
parable to his landlord's investment in land. 

The purpose of this chapter is to discuss the 
legal basis of tenancy, and the suggestions for 
improvements recently made and in a number 
of cases acted upon in the several States. In the 
past, public conviction that ownership is the 
desirable legal status toward which farm opera- 
tions should be moving has tended to confine 
interest in landlord-tenant law to practicing 
lawyers concerned with its application to par- 
ticular cases rather than with the strengths and 
weaknesses of its provisions in the aggregate. 
But the last few years have seen increasing recog- 
nition that home-ownership and tenancy-im- 
provement programs are complementary meth- 
ods of reaching agricultural well-being, At the 
same time that action to encourage farm home 
ownership has been taken by the Federal pro- 
gram of loans to low-income farmers for pur- 
chase of farms under the Bankhead-Joncs Farm 
Tenant Act and by various State programs for 
settling farmers onState-owned lands or reducing 
tax burdens through homestead exemptions, 
attention has been turned to the situation of the 
large group of farmers who at any given time 
have tenant status. 

STATE STUDIES OF TKNANCIY 

In a number of widely separated States, inven- 
tories of the tenancy situation have recently 
been made, or arc now in process. Some of 
these studies have been followed by recommen- 
dations for legislative action, and State legis- 
latures have begun to put commissions' findings 
into law. 

Iowa's Tenancy Commission gave particular 
emphasis to landlord-tenant law. Among its 
recommendations were: (1) The automatic con- 
tinuation from year to year of all agricultural 
leases until notice for termination is served by 
either parly not: later than 6 months before the 
expiration elate of the lease ; (2) compensation for 
disturbance to the other party in case cither 
landlord or tenant seeks to terminate the lease 
less than 6 months before the expiration date; 
(3) establishment of the right of an outgoing 
tenant to a reasonable compensation, within cer- 
tain limits, for the unexhausted value of im- 
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provements he has made on the farm; (4) 
reasonable compensation to the landlord for 
damage to his property as a result of the tenant's 
mismanagement or neglect; (5) all differences 
regarding matters of fact arising between land- 
lord and tenant be submitted to arbitration^ 
upon the request of either party, before the case 
can be carried to court; and (6) the decision of 
the arbitrator be final and binding upon both 
parties if the sum involved docs not exceed a 
certain amount, except in cases of question of 
law. 

The Iowa legislature seriously studied the 
several recommendations of this commission 
and the proposal that a, 4-month notice must be 
given to terminate all farm leases was enacted 
into law in 1939, 

A similar commission in Arkansas has been 
concerned with several types of laws for the 
improvement of the tenant's situation. The 
last legislature enacted a land policy bill 
recommended by the Commission making State 
lands available for ownership by landless people. 
This law is working to the definite benefit of the 
farmers of the State. The last legislature also 
considered the matter of improving the handling 
of the problem of tax delinquency as recom- 
mended by the Commission. Although this 
matter was not acted upon by the legislature, 
considerable progress was made in clarifying 
the situation. The Commission has also given 
consideration to adjustments in the landlord and 
tenant law of the State. 

A recent Kentucky statute instructed the Gov- 
ernor to appoint a commission to study the ten- 
ancy problem and make recommendations 
before the next General Assembly meets. The 
legislature in South Carolina has requested the 
Extension Service of that State to study the 
tenancy problem and to present recommenda- 
tions before its next meeting. 

Along with this development, students of the 
problem are placing in the hands of interested 
individuals and agencies information regarding 
present law and suggested procedures for effect- 
ing adjustments. The Missouri Agricultural 
Experiment Station, a little more than 2 years 
ago, published a bulletin explaining how the 
recommendations of the President's Committee 



45 



v.-oiild fit into the present landlord-tenant law 
and tenancy system of that State. The Illinois, 
Iowa, and Oklahoma Agricultural Experiment 
Stations have published comprehensive studies 
of present tenancy law in their respective States 
and outlined possible remedial procedures. 
Similar studies are in various stages of comple- 
tion in Arkansas, Kansas, Kentucky, and 
Virginia. Other States are planning studies of 
the same subject. Valuable studies on tenancy 
law in Washington and Oregon have been 
published by the Northwest Regional Council. 
Technical and legal aspects of the subject are 
discussed in the Farm Tenancy issue of Law and 
Contemporary Problems, published by the 
Duke University School of Law in October 1937. 

INCENTIVES TO STABLE TENURE 

It is a matter of common observation, verified 
by scientific investigations, that the tenant- 
operated farms of the country are deteriorating 
more rapidly than the owner-operated farms 
and that the problem of soil erosion is more 
serious on farms which have been under tenant 
operation for a long period of time than on farms 
which have had continuous owner operation. 
Owner operators faced with economic problems 
similar to those faced by tenants, however, often 
find themselves unable to adopt the conserva- 
tion practices which they would prefer. The 
owner operator who fears foreclosure has an 
instability of tenure similar to that of the tenant 
under the usual lease. The owner operator who 
must pay too high a proportion of his income to 
meet the payments on his farm is in a similar 
position to the tenant who must pay too high a 
proportion of the farm income for rent. Never- 
theless, there is a startling contrast between the 
way m which owner operators maintain their 
farms under normal circumstances and the 
manner in which tenant operators of equal 

^ 



The tenant who does not feel that he will 
remain upon the farm long enough to reap the 
benefit of soil-maintenance work will not engaRe 
m such work. A major factor affecting corner 
vauon is msE ability and insecurity of tenant 
operators; m addition to those farmers who do 



not follow conservation practices because they 
are going to move, are many farmers who do not 
do things that they know should be done because 
they do not know whether they are going to 
move or not. It is a matter of common obser- 
vation that tenant farmers, when they have 
surplus money, tend to buy things such as auto- 
mobiles which they can take with them, rather 
than make improvements on the farm and in 
the farm home which they must leave behind. 
Legislative measures recently enacted, and 
current suggestions for changes in farm-tenant 
law, are designed to encourage conservation;)! 
farming by tenants. In doing so, they protect 
the interest of American society in its basic land 
resources. They emphasize the long-term com- 
munity of interest between landlord and lenam. 
And they serve the interest of America's tenant 
families in planning ahead and gradually 
accumulating working capital on the farm. 

The farm-tenancy law of the United States is 
a combination of common law, court decisions, 
constitutional provisions, and legislative enact- 
ment. The common law now in force came Eo 
this country with the colonists from England; 
in its country of origin it has been abandoned* 
over the last 50 years, in favor of a legislative 
program that culminated in the Agricultural 
Holdings Act of 1923. When common law was 
introduced into this country, tenancy was far 
less prevalent than it is today, and the social pro 
sumption was that operation would be by 
owners rather than tenants. 

The basic assumption of the law of tenancy is 
freedom of contract between landlord nn<( 
tenant and a fair equality in bargaining power 
The law functions to supply devices for the en- 
forcement of contracts, such as the collection of 
rents and the regaining of possession by land- 
lords at the close of a lease, to require written 
evidence for the enforcement of agreements of 
long duration; to regulate the manner of termi- 
nation of agreements when no method is supplied 
m the contract; and to enforce presumptions 
based on the customs of the community in cases 
of agreements that are incomplete or unclear, 
loday, the extent of farm tenancy and the 
seriousness of soil erosion are great enough to 
warrant a social interest in the contract between 



landlord and tenant and living it within the 
class of contracts which the Slate may regulate 
in considerable detail. Then: in a consequent 
growing movement for a reexaminaliou of the 
operation of farm leases and a consideration of 
desirable regulatory measures. 

I,nWJKK TKUM I .MASKS 

Under present law, landlords and tenants arc 
free to adopt virtually any lease arrangement, 
written or unwritten; progress toward a type of 
lease that: will stabilize tenant fanning is not 
dependent upon legislative action. But a num- 
ber of legislatures have encouraged (he develop- 
ment of improved leases by appoinling State 
commissions to sludy this phase of Ihe tenancy 
problem along with others, and by encouraging 
research on the subject: by Slate agencies, such 
as agricultural experiment stations and Stale 
colleges of agriculture, nwny f which already 
possess the necessary statutory authority. 

Improved leasing provisions are a feature of a 
number of State land use programs for publicly 
owned lands. Leasing practices thus tried out 
on a voluntary basis may prove to be so desirable 
that the legislature may properly consider their 
compulsory extension. 

Since the present prevalence of Hhorl-lmn 
leases is one of the main causes of soil exploita- 
tion, considerable (bought 1ms been given to the 
development of legal forms encouraging tenan- 
cies of longer dm'alion. The most commonly 
suggested devices arc (1) long-term leases, (2) 
Ions-term eancelable leases, (3) aulomaiieally 
renewable leases, and ('I) compensation for dis- 
turbance. 

The long-term lease is the most, obvious solu- 
tion for the, problem of hwee'.urily and insta- 
bility. If, after a trial period of 1 or 2 years, 
satisfactory tenants were able to gel. a long- 
term lease, tho problem of instability and inse- 
curity could be met in many individual cases- 
Under existing law, such leases would have lo 
he in writing, In some Slates, leases arc limited 
by statute or by the State constitution to 10 
years or some similar period. These provi- 
sions limiting the length of leases and prohibit- 
ing those regarded ns ton long, and the decisions 
upholding them, indicate a power in die Stales 



to regulate the length of agricultural leases. 
Rut up lo the present time, no State has taken 
steps to prohibit or discourage agricultural 
leases running for only 1 year. 

Under present conditions, many landlords 
and tenants object lo entering into a long-term 
lease because the parlies frequently do not 
know for how long they will desire the relation- 
ship lo continue. This problem is aggravated 
when; large blocks of land fire in the hands of 
financial inslitulions which desire a. tenant only 
until they have an opportunity to sell the land. 
To cover these canes, the suggestion has been 
made that long-lenn caneclable leases might 
be used, containing provisions that, upon the 
happening of certain events or upon sufficient 
notice by either parly, the lease might be 
canceled. 

Automatic, renewal of all farm leases in ihe 
absence of specllie notice for termination, given 
by either party a reasonable length of lime 
prior lo the, cud of the year, has likewise been 
proposed. In Iowa, a 1939 statute provides 
that every lease shall be automatically renewed 
unless notice of lermmalion is given 'I months 
prior to the end of ihe crop year. When land- 
lords think they may have an opportunity to sell 
their land during the <l-inoiuh period, (hey may 
give termination notices to their tenants while 
actually not intending that termination should 
lake place in any bui a few insiances, hut when 
continued ownership is intruded, operation of the 
provision gives Ihe tenant assurance thai he ean 
remain hi lime for him lo plnnl winter cover 
crops and do fall work. 

An additional suggestion for encouraging 
long-term tenure is adoption of the, principle of 
compensation for disturbance as exemplified in 
the Knglish Agricullural Holdings Act of 1923. 
The amount of compensation under (his aet is 
not limited to the actual expenses of (he tenant 
in moving and finding new farm, but 1ms been 
fw-.t at 1 year's rent, with the additional right of 
the tenant lo prove greater damans, not lo 
exceed 2-yrar's rent. There can be no question 
that this iuTordH an effective deterrent to ar- 
hilrary and unnecessary ending of leases, but it 
is probably too great a departure from present 
practices to be currently made part of American 
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law unless the specified reasons for termination 
were very broad, 

TENANT'S RIGHT TO RKMOVAIII.K ST 



Cash crops that deplete the soil n'lher (lian 
the extensive practices associated with livestock 
are characteristic of tenant-operated farms. 
Although the amount of livestock on tenant 
farms varies considerably from region to region, 
it is generally true that tenants do not have att 
much livestock as owner operators and that in 
many areas, especially in the South, reenil 
increases have been primarily on farms of owner 
operators. In part, the failure of tenants to 
participate in increased livestock production in 
the result of insufficient capital; in part, it is 
due to the fact that the production of livestock 
requires planning over a longer period of lime 
than 1 year. Considerable experimentation han 
been done with new types of leasing arrange- 
ments designed to meet these problems and (o 
give the landlord a return on land devoted m 
livestock production; considerable progress to- 
wards the solution of the problem can be made 
through such voluntary arrangements. 

Livestock production, however, may demand 
additional buildings and fencing. Where ex- 
pensive permanent build luffs arc required, the 
investment must in most cases be made primarily 
by the land lord the existing legal system is 
adequate to cover improvements of this type. 
But where only temporary removable structures 
are necessary to enable the tenant to engage in 
increased livestock production, a tliO'crrnt 
problem is presented. In many States, tin- 
tenant's legal right to remove certain physically 
removable structures is in doubt because of ,,u 
historical distinction in law between agricultural 
fixtures and similar fixtures (known as trade, 
fixtures) put up by tenants in other business. 
In some States there arc decisions holding that 
such things as temporary hogpens, watering 
anks, hay carriers in barns, and temporary 
fences cannot be removed by the tenant, even 
though they could be removed without physical 
damage to the property. Yet in other States 
there arc decisions which permit tenants to 
remove such things as the complete equipment 
necessary for the operation of a dairy farm and 
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agreement with his landlord covering satis- 
factory terms under which the improvements 
will be made. As a result, tenants, in general, 
have not made improvements, and deterioration 
of tenant-operated farms has followed. 

In the field of soil conservation various means 
of arresting this deterioration under State regu- 
latory legislation have been proposed. Three 
main methods have been suggested: (1) Re- 
quiring that the improvements be made at the 
expense of the landlord; (2) providing for the 
adjustment of rental rates so that the tenant 
will have funds available and the burden will 
be equitably borne;, and (3) providing for com- 
pensation to the tenant lor his share in soil con- 
servation work in case he does not remain on the 
farm long enough to obtain full benefits from it. 

Kansas and Louisiana have recently enacted 
legislation providing compensation for improve- 
ments. Longer experience is available under 
the English Agricultural Holdings Act of 1923, 
which requires that if a tenant makes certain 
named improvements and leaven the farm before 
the value of such improvements is exhausted, 
the landlord must compensate, him for their 
unexhausted value. (The act nisi) provides 
compensation for certain improvements made 
after notice to the landlord and for others with 
the consent of the landlord, but in such case.s, 
where the landlord consents, a contract can 
he made and legislation servos merely to 
buttress a voluntary agreement.) 

There appears to be special juslifieallon for 
legislation providing compensation to tenants 
for their expenses and labor in the case of a 
limited class of soil improvements and erosion- 
control devices, which, in the public interest, 
should be widely adopted and which, because 
of their nature, must be done by the tonmit an 
part of his farming operations. To prevent 
abuses, legislation of this type should be care- 
fully drafted to include only necessary conser- 
vation improvements adapted to the farming 
area, especially in its early stages, such a 
measure might be limited to improvements 
made in connection with publicly sponsored 
soil conservation programs. 

As an equitable balance to compensation of 
the tenant by the landlord for improvements on 



the farm, compensation of the landlord by the 
tenant has been proposed in cases where the 
tenant fails to maintain the farm. The pro- 
visions of the English aet relating to compen- 
salion for deterioration are of considerable 
interest in this connection. Under these provi- 
sions the landlord may make a claim against the 
tenant for deterioration in (he farm caused by 
undesirable farming practices. Somewhat 
higher standards for farm maintenance than 
now generally exist might be set in connection 
with a system which offered rewards tor good 
farm maintenance; claims for deterioration 
which under the present system might prove 
uncollectible could be collected as an oll'sel 
to claims for compensation. 

If a system which adopted the principles of 
compensation for improvements and compen- 
sation for deterioration were to be inaugurated 
in any Slate, careful consideration should be 
given in drafting the slatule to means of calcu- 
lating the amounts which might be due on the 
termination of a lease. While these amounts 
could be made subject to determination by 
arbitration, it would appear desirable to provide 
standards to reduce to a minimum ihe number 
of instances when it would be necessary to call 
in arbitrators at the termination of a lease, 

ADKQUATK NOTHlB l-'UU TKKMINATION <' l.KASKS 

Winter cover crops play an important part, in 
soil conservation; indeed, much work contrib- 
uting to belter laud use is fall work. Under 
the present system of leases many tenant farmers 
do not plant winter cover crops and do neglect 
fall work of this nature because they do not know 
whether they are going to move. If the annual 
leasing system is retained and an effort to en- 
courage belter land use is made at the same time, 
it will be necessary for tenant farmers to know 
whether or not they arc to remain upon their 
farms for another year at a considerably earlier 
elate than is now customary. 

Many landlords delay entering into new leases 
because of the hope of selling their farms. To 
this class of landlords a moving up of the date 
for entering into new contracts might prove ix 
real inconvenience. Most landlords, however, 
who hold their farms as a more or less permanent 



investment could, without incniivenieure, main- 
their determination as lo whether or nol In 
retain (heir tenant at an early dale. Mosi 
landlords now make their agreement at an 
earlier date than they are legally rei|iiiird lo do, 

The time of nntiee winch must l' t'.iven In 
terminate a farm lease varies from Slalr in Slale 
and with Ihe type of lease used. Moreover, 
moot leases are now for a ilelinile period nl I 
year, in which cane no noiiee of irrmiiiaiinn is 
legally necessary to lerminale lenses ihe cniu- 
inon-law rule lhat (i-montlm 1 nnlice is nnryiary 
to terminate a year- In -year lease survives in 
very few Stales. (The need for llcxihiiiiy and 
short-notice periods in (he leasing, nl' urban 
dwellings, has led lo Ihe passage ofsiiiinies \viili 
general terms applicable lo farms as well.) The 
common-law (i-monlhs 1 noiiee period fur year- 
to-year leases was adopled wilh ihe nenln nf 
farming enterprises hi iniml, and h was felt dial, 
where ihe parties had not previously agreed 
upon a time for lerminatinn, the lenani needed 
at least 6-monllis' nnlie.e lo prepare fnr imtvitii;. 

But the length of nnliee needed in mmimue 
the losses incident lo moving varies nnuidiTahly 
with the type of farming. A dale t mild he >;et 
with regard to the farming praeiim in Mir 
partieular Stale, Sueh a nnlice, required by 
statute, probably should nol he Mibsliluied |nr 
notice periods to whirl i the parlies aiu'er bin lie 
required in addition to such notiees; (he rnuiiir- 
mcnl could be made elfeeiive by makim- ihr 
giving of such noiiee a condition premleul in 
any later suit lo evict Ihe lenani, 

Rl'.NTti, f.IKNH, ANII CUKimii 

From many points of view, the amount of 
rent which the. tenant must pay for a farm i (In- 
most important factor in the hmlhml-iciiiiMi 
relationship. If the rent itself absorbs ton K ,T;H 
a part of the farm income, the lenani will not 
be in a position to adopt conservation praeii.TN 
which eall for a captial expenditure. Indeed, 
the soil of many tenant-operated farms h heinf. 
mined today because, of ihe necessity lor prod,,,-! 
ing larger acreages of cash crops in order in inert 
high cash rental payments. Despite ,(. j imiir , 
diate cash rent which ihoy yield, these arrange- 
ments aro dclrimcnuil lo the Ion n -range, hilere,t 
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social result of this situation; another result has 
been the addition of bonus and privilege rents 
to customary share rentals. These rents are 
expressed both in terms of actual cash payments 
and in the form of increased eontrilnilions hy the 
tenants towards various items of farm expense. 
The task of determining what constitutes an 
equitable rental is a dillieult one and a liekl in 
which little research has been done. Yet where 
rents are too high, 'he tenant will not only he 
without funds to engage in conservation, hut 
will he forced to exploit the farm properly. 
Objections to the regulation of farm rental 
rates, from the legal point of view, stem from the 
doctrine of liberty of contract. It is recogni/ed, 
however, that inequality of bargaining power 
may justify an exception lo tins doctrine; and it 
has further been recognized (hat businesses 
which depend upon the exploitation of natural 
resources are peculiarly subject to Slate regula- 
tion because of the permanent interest of the 
public in the conservation of such resources. If 
the standards for rent regulation were directed 
toward the prohibition of rental rales which 
were so high that they could only be mel by Ihe 
adoption of exploitative farming practices result- 
ing in the eventual deterioration of the soil and a 
progressively declining agric.ultural produc- 
tivity of the area, it is entirely probable that 
they would not encounter the legal barriers 
which caused the failure of the. lirsl experiment 
in this field. 

LANDLORD'S UKNS AND IHOI>W:TION CKKIHT 

A majority of Slates give the landlord a lirst 
lien on the crop produced, and some of these 
States, in addition, give the landlord a Hen upon 
the tenant's personal property. Kven in those 
States, of which Wisconsin and Minnesota are 
examples, where the statutory landlord's lion 
does not exist, the bargaining position of the, 
landlord is such that he ean usually secure a 
contractual lien on (he tenant's crop, if he NO 
desires. The effect of these Hens is to insure, that 
the landlord's rent will be paid before the claims 
of any other creditors of the tenant, In addi- 
tion, procedures for making the enforcement 
more expeditious in the case of liens than in the 
case of general unsecured claims, arc afforded to 



landlords under the laws of many States. Third 
parties who purchase the crops or livestock of a 
tenant without the landlord's knowledge or 
consent may Cmd that they arc liable to the 
landlord in case the rent has not been paid by 
the tenant. 

I wen if these legal protections were not given 
to the landlord, the rent would remain (he lirsl 
charge against the farm income became, as a 
practical matter, nonpayment of rent would be 
cause I'or the landlord to evict the tenant, even 
though the lease, perhaps, had not expired. 
1'Yom the viewpoint of the tenant, however, the 
legal priority given die landlord may have three 
unfortunate consequences. 

(1) lie may lind (hat I he landlord's lien 
covers so much of his property that he is unable 
lo secure production credit from third parties, 
exeepi insofar as his landlord may be willing to 
waive bis lien or guarantee his tenant's account. 
Credit for fertili/er, lime, or other supplies 
necessary for soil-building work is thereby made 
diflieult for a tenant to obtain. 

(?.) In Stales where the lien covers more than 
the crop and the, rent includes more than n 
share of the crop, the lenani will lind that in a 
year of crop failure or extremely low prices his 
landlord may lake not only the crop, but also 
his livestock and farming equipment, so that as 
a result of one bad year lie is unable to coniinnc 
farming, In most of the Southern Slates the. 
landlord's lien is limited lo I he crop, but in 
Iowa, for example, (he lien covers all property 
of (he tenant rxcr.pl such properly as is exempt 
from execution generally. 

(3) As a result of the polenllal liability of n 
purchaser from the lenani to the landlord if the. 
rent is unpaid, in many cases purchasers will buy 
only from landlords; except where a physical 
division of ihe crop lias taken place, die tenant 
has little to say about marketing. 

Tin; landlord's lien is entirely the creation of 
slaiutc; a Slate may confer il or withhold it, 
After the rental liiuiiaikm slatnlc, previously 
referred lo, was declared iincnmiiiulicmal, the 
Texas Legislature used this fact to achieve at 
least partial regulation of rentals. The, present 
Texas landlord's lien statuie provides ihat [he 
landlord shall have a Hen only in the event that 
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his share rentals do not exceed the niiixininni 
rates named in the statute which are tin; samr 
as tho.se provided by the invalid rent liiuilaliun 
statute. Through llie adoption ol 1 iliis device, 
it was hoped (hat comparative surety of col- 
lection ami llu: more expeditious procedure 
which die lien nfl'ers would induce landlords ntti 
lo charge rentals beyond (lie maximum ifiirs 
named in the lien statule, and dierehy run rishrt 
in collection of (lie higher rales. 

The statute has had KIHIW KUihili/inji dlVei 
upon share remain, hut has apparently lieen of 
little value in meeting the problem of reiilal 
rates. The statute is subject to evasion, more- 
over, through the making of pa) 'in.'t to land- 
lords, sometimes in advance, which air mil 
called part of (he rent nnd which may not have 
the effect of depriving the landlord of II!H lirn 
under this slalnle, Careful drafunj{ (o close 
such loopholes is necessary if this device is in lit* 
adopted. 

Some students doubt the desirabilily of the 
landlord's lien Keucrally. Tin* exi.'itcnre of ;i 
landlord's lien severely limits the opportunities 
of the tenant lo secure productitiu credit at 
reasonable rates. Under (he "fiii'muli system" 
in the .South, wlicreby the landlord often imppiicti 
not only (he land but the tools, ciiiitpinriit, 
supplies and cash necessary to make the crop, 
the landlord's Hen lias been extended lo I'nvtr 
these advances, as well an (he amount due fur 
rent. Since he has no security (lint he nitty 
offer for a loan only with the landlord's coiwut 
and cooperation a tenant cmmot tako advantage, 
of other methods of financing ollcird liy private 
or governmental agende.s, Waiver of the laud- 
lord's lien or a guarantee of the account in n 
practically universal requirement before credit 
will be advanced lo tenants, 

In this situation a landlord may force In'* 
tenants to obtain their production credit from 
him and, subject to the limitatioiiK of usury 
laws, charge them interest or time prices without 
regard to the terms which might be. tivnilnbtr 
to them elsewhere. These addiiioual expenses 
play as Important a part in thti neglect of con- 
servation practices and in the, prevalence of 
rural poverty generally an the, rental rate itself. 
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Iiirrtl I..U1.I w.-iMo,; tnr the ,. 



l.md'i hi \\\,t\\ a imp nf biii , m .,, ( 
pi.uii.'t' Mir Ltmlliiiil nlu-ii rniiiitH SIHIIO siiwr. 
viiimy imlii'tuvn ihr iriuni, mi dial llicninlnn. 
iihip may wi'iii v.-tv ninrli like ib.it nf sli;u c . 
nu|i|iiiii>. Many I.Mnllm.l, i,,.,^. ailviiDfcs Air 
livliti; and l.iiiii-'iin'r.uiMi' rspriiNC!), |iiif|i fll . 
l.uly in llu' r.f.r M! (lie t iMjipn, ,-\.i ; , ijiiifij^ni 
tiMUrr il i'i i.lirn iliiltiuli i.i irll wlirilirr the 
pailii-'i, Ky llu'ii .11 [JMin ami .Mrtn'tiirnis, Imvc 
cirtiinl a tcnuuiv tr .1 . inj.j.iut; ti'laiinmlii]). 

Tlir t'rtlilM llitlillKltiilli"! hrlwrrii slmrccnin. 
JK'I'I iltttl li'lhMtl'i |i|ilii.ililv (III I III' |i;is!s of 
wlir-lhrt "i iiui ilicv tuini'iti ihi'ii own \vuiksliict; 
hut ihi't tliMtiu iiiii i'i li-f^dlv iiiiinipiiii.inii die 
law tltH'^ HUE h'lh'V, i i-ii'iu'i i l.t'i'iiltcjiiiinis, In 
mii'it iiCsiiiiHn iln- (liii'ii*-.-. do nut Itthrl ihcir 
a^HTiticiii'i in t iMjijiitu: i tnti.ir|'i nr IciiM'i, iind 
in tiny rvrni ilir IMIIIH li, ( vr held dial Midi 

it Mhl I Mill Itl-iivr 



itli! nr ,| utirfl't't Hijipri i-i ; 

illlliftili, If fi laiiiM't is it tfiiimt, he II;IH liftl 
i.| dir tiiiil, Hr nri'd iiui allnw llie 
In ii'tur iipcii ilir I'lnui-it'i, iuid lid; 
entitled tu iiMliir ht-tui.- rviriitin, If IIP iu 
liMpprt 1 , (lir l'-i? ( d phwii^.u fa in iltc liimllnid 

nd ihr IriMItl i=i liirifly ;tll finplnVfT, Till! 

hiudiir*l Mttiy n\in llic jih-'iiiUc* and ilKi'lmifjc 
llie fftnnn; i\\r faitiiri It;^ tin irrtmine ;ill;t\vlo 
^f( h.i< k MM ihr I.H,,!. ^,1(1 li.r> utily a suit for 
rlntimK*^ C'" 1 ItrtMifh tif iiit r inpi'tymeni rmnrflCl, 
\vltit !i h tifHutr rirrtl vwlnr 

f)nr Slrtir, A!.*h,t.n,., Ima MICI this (Hiilibi 
liy fttwilfflhttijK llir le^tl tlUiint'ittm Itftwcw 
(cmuilji siiiil cro|n*rr4 iind tnukiuH Irmmis of 
nil fnrni ct|tcra(n< win* rrcrlvr a hir of ihr 



o tieiiltrr Hie- fnriiiiti)( 
the Form f rent, Untlrr ii tlf landlord may 
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exercise as much control over farming operations 
as the parties desire. But though the form of 
rent is not affected, the crop belongs to the 
operator with the rent secured by the landlord's 
lien. The practical effect of this law is to give 
the sharecropper the same degree of stability 
and security that the tenant now has and to 
eliminate disputes over legal technicalities. 

Many States now have labor laws containing 
minimum-wage and maximum-hour provisions, 
and workmen's compensation laws to protect 
injured employees, but in virtually every case, 
agricultural labor is exceptcd from their opera- 
tion. If it were not, the legal position of a farm 
laborer and sharecropper would be on a par 
with that of an unskilled industrial worker. 
Extension of such labor laws would probably 
result in a rapid rise in the tenancy relationship, 
rather than the sharecropper relationship, since 
landowners would not like to assume the bur- 
dens which these laws place on industrial 
employers. 

In the field of protecting the interests of 
children, there is some break in the practice of 
not including farm families within the benefits 
of social legislation. In many States compul- 
sory school-attendance laws apply to farm 
children, although the school term is often 
arranged to cover periods when their labor is 
not needed. Child-labor laws generally do not 
apply to croppers; the landlord secures the 
labor of the entire family through a sharecrop- 
ping contract. A Kansas court has held that 
that State's child-labor law applies to the 
employment of children in agriculture as well 
as in industry, but sharecropping is not a 
problem in that State, 

Actually, the sharecropper is a hybrid he is 
neither a laborer nor a tenant. Because of this 
situation, it may well be that consideration 
should be given to the advisability of treating 
sharecroppers as economically and legally dis- 
tinct from either tenants or laborers. If this 
were done, the law should define the newly 
created sharecropping relationship and give 
the sharecroppers much the same protection 
accorded the tenant. The question of posses-, 
sion of the property, title to the crops, termina- 
tion of relations, liens and such items would be 



of particular importance. Because of the close 
relation between sharecropping and the furnish 
system, terms of credit might also be defined. 
Such action might serve to stabilize the share- 
cropping status and at the same time provide 
the sharecropper with a means of securing capi- 
tal and guidance which would prove highly 
advantageous. 

But significant adjustment in the present law 
governing the sharecropping relationship must 
be undertaken with a simultaneous view to the 
law governing the status of tenants and the 
status of wage laborers. Much moving back 
and forth from one to another of the three cate- 
gories now takes place; a significant adjustment 
made in the legal status of sharecroppers would 
tend to cause landowners to do away with their 
sharecroppers and hire wage laborers and simi- 
larly, an adjustment of the agricultural laborers' 
position would cause an increase in the farm 
tenancy relationship. To accomplish the ends 
sought, tenancy reforms must simultaneously 
cover the legal relationship of landlord-tenant, 
landowner-cropper, and agricultural employer- 
employee. 

SETTLEMENT OF DISPUTES 

Stabilization of landlord-tenant relations is 
gireatly facilitated by the existence of a known 
and agreed procedure, capable of operating 
quickly and cheaply, for the settlement of dis- 
putes. Under present court procedure, costs 
are high and decisions often suffer from lack of 
familiarity with agricultural problems on the 
part of lawyers and judges. 

At common law, an agreement to arbitrate 
remains revocable until an award is made. If 
one party revokes the agreement, the other 
party cannot compel the continuance of the ar- 
bitration or enforce any award which might 
subsequently be made; he can only sue for dam- 
ages and possibly recover items such as the ex- 
pense to which he had been put in connection 
with the uncompleted arbitration. In some 
States it is necessary to sue on the arbitration 
award; in others arbitration agreements may 
be filed with the clerk of court and the award 
will be made the judgment of the court on an 
appropriate motion. In some jurisdictions ar- 
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bitration may be made a condition precedent 
to suit and specific enforcement of an arbitra- 
tion contract secured. Arbitration agreements 
are generally held valid and the awards en- 
forced in the absence of fraud if the parlies 
actually submit the dispute to arbitration. 

Several means of improving present arbitral 
arrangements are being discussed or put into 
actual operation, devised primarily with a view 
to obtaining quick action by arbitrators who are 
thoroughly familiar with farm- tenancy problems. 
One suggestion recommends the appointment ol 
a group of qualified arbitrators with the parlies 
free to choose any member of this panel m arbi- 
trate their dispute. A second suggestion recom- 
mends the naming of local committees, organ- 
ized in the same manner as debt mljtwimem 
committees, to settle all disputes brought lo 
their attention. An urban approach 10 land- 
lord-tenant problems which appears suitable for 
use in rural areas -and which has, in fact, been 
tried in Scotland with notable success is ihe 
creation of special courts or the use of regular 
courts assisted by experts. The District of 
Columbia now has a special landlord-tenant 
court assisted by a social scientist qualified lo 
analyze urban tenancy problems. Landlords 
and tenants may appear before this court in 
person without the expense of hiring lawyers 
and obtain satisfactory and economical adjust- 
ments of their differences. A fourth method of 
simplifying legal procedure is now in praelict! in 
Virginia where one trial justice for each county 
has been substituted for the numerous justices 
of the peace. Aided by an informal procedure 
similar to that of some domestic relations courts, 
and with the power to encourage compromise, 
such a judge can make important contributions 
to the satisfactory settlement of landlord-tenant 
disputes, 

Tim STATE AS LANDLORD 

When a State owns agricultural land, il has 
an opportunity to set an example through (he 
adoption of forward-looking leasing practices. 
The State may also adopt a disposal policy in 
regard to State-owned land, which will enable 
persons who otherwise would be tenants to 
acquire land and become owner-operators. 
Oklahoma has taken important steps in the 



establishment of desirable leasing practices on 
io school lands, and both Oklahoma and Arkan. 
ii(i have, recently adopted policies for the di$. 
pnsal of Slale-ownnl land designed to place 
(his land in Ihe hands of owner-operators, 

Any adequate scheme lo nlili/e Slate-owned 
lands in the solution nf ;i Stair's farm-iniancy 
problem must be luisrd upon a sound elassifica. 
(ion of ihe lands to insure that only lands suitable 
for agneuliure are placed in l be hands of farm- 
rrN. An rtmV.liU'iifd Stale policy wilh regard 
lo terms nf honieiiieadiiiK, sale, or leasing, is 
foredoomed lol'ailme il the l:md itself in nolgood 
enough 10 uippuri a faun 1'amily. 

ThU dues not menu, however, that the land 
included in such a plan mmt he land which is 
now mili/ed for ai-ricnlimc, Their are many 
areau which are ai present tux deliiH|ncal or in 
llic Iwndw of llie Stan-'! I'm miter reasons, which 
could I"' made Knhahle for at.-i ienlinre by dar- 
ing or draininir, and oilier areau where conser- 
vation work, Mich a:i ihe restoration of fn-iss for 
Kt'it/iiiKi i't neceuimry if the land in to be wc.dby 
farmerd. These landn conltl he used for settle- 
mem hy farm U'nanin if proper terms were 
(ill'ered for tin* acquisition itf ihe land and if 
arrangement^ were made I'nr the Imuudiif; of 
im|n p oveineni!i, C.redit ihmnnli tlie Kann Se- 
curity AdminiHlralion lui heen made uvailahlc 
for Nitrh expense, 1 ) in connection wilh tin: State 
laud proclaim in Arkim-m;! and Oklahoma. 

I'referahle lo Mich an anaugeinent may hen 
plan such m in provided under the Arkansas 
I'.imd Policy An pi'nniiiinf, limit tenants to 
hometilead Siate land-i; inniv laud may he used 
for afnienlime if llie eniiir income from the 
farm may he devilled in the Mippori of (111! fnnr 
family aiul payment fur impmvemnil.s. Tin 
tciiani who taken udviim;tK<* "' >"'li a pollq 
niuttl mcrl repaymeiiH on Inum I'nr llie con 
slruclinn <if faun liviildinH\ lor dcariiiR, m 
often, for drainage. In ihr 1'tng run, a Slat 
may lind (hat (lie nix irvntueM from the tax 
tiliitn nf prnHpcnms (itrnw will mean more to i 
{mmtriidly ihan iltf icvninei thai might I) 
derived from it imwiiin wltirh rrquircd tfe 
undeveloped land Itf sold. 

Bui in numy iiiKiaiUTs. Itecause of the const 
tuiional lirnitiiiioit or hecausr nf ilic condiliw 
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upon which the original grant was made, a 
State may be unable to adopt a policy which 
would permit homesleading. If land in those 
States is to be placed in the. hands of farmers 
rather than landlords or speculators, the 
icrms of sale must he such that annul farmers 
who avc now tenants may become purchasers. 
If the sales plan demands an appreciable down 
payment or a short period of amorii/ntion, 
the State will. Hud Unit only landlords and 
speculators can attempt lo buy land. Thin 
problem has been met in Oklahoma through the 
offering of State school land Tor .sale wilh a ,'i 
percent down payment and (he remaining 
payments amorti/ed over a 25-year period at 
3 percent interest, 

An even larger number of tenant farmers 
would he enabled lo take advantage ol' oppor- 
tunities of this type if a plan similar (o that used 
in the tenant-purchase program under the 
Bankhcacl-Jones Act were adopted, The down 
payment in this program is eliminated and (lie 
remaining payments aniorli/.ed at 3 percent 
interest over a 40-year period, On many 
farms, Oklahoma has constructed buildings, so 
that the purchaser is under no additional ex- 
pense for improvements. This is not an essential 
feature, of the plan, however, and a State which 
did not feel justified in investing capital in such 
improvements could adopt a plan which would 
contemplate the Hnamung of improvements from 
other sources and would allow some security 
for those who I'manee. the building of improve- 
ments. 
In many of the Slates where, bolh ihe tenancy 



problem and State-owned laud problems are 
important, there are great variations in crop 
yields anil in prices received for agricultural 
products. Indeed, much of the land now in the 
Slate's hands has, at some time, been in private 
ownership and (he owner has lost it because of 
these hazards. Purchase plans are therefore 
more likely lo make: a eonlribnlion lo the solu- 
tion of ihe fann-lenancy problem if they arc 
guarded by ihe adoption of a variable payment 
plan under which payments can he increased in 
years of high yields or high prices and reduced in 
years of low yields or low prices. 

There are, in addition, many instances in 
which it may be desirable for Ihe State or its 
local mills lo plan to retain title permanently lo 
agricultural or gra/ing lands. Although some 
Slates, through (he device of the preference right 
lease, now endeavor lo provide at least par I'm 1 
stability of tenure for (heir tenants, most Slate 
land-leasing policies mirror the defects of 
commercial leasing policies. If plans could be 
developed whereby land could he leased by the 
States for long periods wilh provision for the 
acceptance of conservation work, when; needed, 
in lieu of cash rent, the Stales would I'md (hat 
the value of their farm properties was being 
increased and thai ihe long-time returns of the 
Slate from (hose properties would be greater. 
In Stairs where leasing practices designed In 
encourage eonservat'ional farming are adopted 
for use on Stale land, it is reasonable lo believe 
that private landlords will be influenced by ihe 
HIIITCHS of such a program to adopt similar 
policies in the leasing of their own farms. 
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STATE LEGISLATION FOR .MiTTKK LAND USK . Chapter} 



The Structure and Function of Rural Local 

Government 



TIIF. m.osK relation btU\vm\ patterns of rural 
land use and patterns of rural tneal ijovt'i'ii- 
mcnt requires little demonstration, In farminf[ 
areas, the paUcrn of scUl(irn<!iHl{u 1 (J[*'ly<lt't('riuiiit'}t 
the extent of the public services NUchasM'huoht 
and roadswhich locnl f, r i>vmimem in Ciillrtl on 
to supply, Conversely, the pattern of public: 
services may have a considerable edcirt on ilie 
occupancy and use of land. The productiviiy 
of this same land provides, or fails to provide, 
the tax base which makes adequate local support 
of such services possible, 

Farm real estate and oilier land msomrn arc 
far from exhaustible as a lax base; properiy-tax 
yields must be used as effecUivoly an possible in 
supporting local public services. Tax burdens 
accumulated for the operation of local 
mcnt mills, together with the assessment pme 
by which they are allocated, may be a crlilral 
factor in the use and ownership of hind, (l-'or 
example, heavy taxation of forest lands from 
which income must be IOHR deferred, will came 
serious tax delinquency or rapid exploitation of 
resources.) 



This chapter was prepared by the following null- 
committee: Roy I. Kimmcl, chairman, Riiucll J, Himik- 
ley, vice chairman, Bureau of Agricultural Kwmmrilc*; 
Charles H. Alvorcl, Agricultural Adjustment Aflmlnistrn- 
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cultural Economics; T. I,. Clcary, L. M. Vnuglm, 
Extension Service; John 0. Walker, Farm Security 
Administration; R. ClUTord Hall, A, Z. Nelson, l''orm 
Service; T, R. Rnwlings, Office of Land UBC Coordimi- 
tion; H. G, Bullcr, Lemuel 1'cct, Soil Conscrvntiou Scrv- 
Ice; J. B. Beach, Office of the Solicitor. 



A (he |i:iirrin nl' mr.d laud use 
fuiiipm.d.lr i'lt:itn;."i in ihr Mnii'iitn- and 
lion nf liM'.il Kiivrniniritl ;irr ir(|iiiml, In a 
luiinlirr "I Siiili-fi in llic f Jm-u I'lniiw, sliifisiii 
lilliil use IIMIII I'iiiiiiilH; In l.ini'liiiif; Infiellici'with 
dt-rlininH tax |I;IHC, l.iud aliaiiilnntnt'iil ami tax 
dcliii(|iit'iicy air now i.ii'.iitK Ihr qucsliim of 
irvini<iM nf ItH'iil f;->vcniiiirntal ornanixalion. 
t Innnlir-t \villi srvrral lumdml ibnusand ncrcsln 
public iiwucrttliip .MM! liu K r rxtniiN of land liclti 
iindci' MX ilccd in- rlnuiiirally tax ilclinqucni, 
arr shtirt nf in\ haNf ami ciiiiciu rcvcmic!, 
Ih'clini's in lindi irvcnuc ant! population arc 
mulriiin,; rxtirnwly I'.ndy the fiill-liiitt itiiiin- 
triianrr ul' I'nuniy aditijiilfUt'aiivr (i^riicb rc- 
(juiird liy Mittuir, 

Siiniliirly, In fiii-nvrr and tiihrr amis where 
rcNiinii'M have dn-linrd, ilinr in no longer 
Hiifliririii Ktxaltlf* valtii' ur Millirlrni popiilalion 
liirrllitic-iii andMilvrin nprr;uitiiniftlu'ntn!Ctiirc 
uf Knvtrmnrm ,>(( up Ml ur Ilil) year?* it^ii. 
In .mill uihn 1 airaf, I'hitiiKf'i caiisfil by modern 
y, pailiridarly rapid ifaiiHport, or liy 
l ttfuihauHriilciiinii hint fomiticslhat 
fi formerly MMiiniliuul, require rccoimidera- 
lion of ihr Hinicuur of Infill ^uvrninicni. Not 
all ilw jm'ixtllt'ilimN rMiJiltliNlirtl ituiny vain ago 
arc (t]i|ini|tria(n IM iniHlnn nml. Unless 
mimlliT imlin arr conifitlidaird initi fewer and 
wrahhirr nniiH ;iml nuinituiK Jin? transferred 
from Himillrr [o IfirMfr Miivrrmtifiilal areas, 
finaiicliil dillkiiliirs may rttHiic, riwemial services 
may siiflrr, Sunr, nnnndnl aids niiiy be waste- 
fully applied, 
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According to a recent -survey, there are 
175369 local government authorities in 
United States. Them: units include: 



some 



School districts 
Counties 

Incorporolcd plnccn 
Townships and towns 
Other units 



16, sr.fi 

21), 26?. 

II, SHO 

r/.i, 3(W 

111 (his multiplicity of small units lie many of 
the weaknesses of rural local governments as 
now constituted: Dill'mion of taxing and bor- 
rowing power; duplication of functions, ollieers 
and equipment; wastes in purchasing; heavy 
overhead costs; wide variations in tax resources, 
tax burdens, and quality of services; lack of 
unity in planning the location and quality of 
public facilities and appraising and supervising 
the administration of local services, 

Tlie relatively limited yield of the general 
property tax is raising questions both as lo 
the size of the area which can be adequately 
covered, under modern conditions by a local 
government unit and as lo the administrative 
set-up through which available Cum Is can be so 
expended as to yield a maximum return in pub- 
lic services. The relation of local Imam-ing to 
State and Federal granls-iu-aid and the admin- 
istrative technique for the use of such joint funds 
also requires thought, in relation bulb to tradi- 
tional public services such as schools and matin, 
and to more recent, developments in health and 
housing and agricultural programs, 

The same changes in the pattern of settlement 
and land use that are exerling pressure on die 
structure of rural local government are also 
affecting its functions. Among the newer func- 
tions recently assumed by local government, 
agricultural policy making and administration 
arc of the first importance. Public, policies 
for land use are currently expressed locally in 
the form of management of tnx-revorircl lands, 
rural zoning, and operation of soil conservation 
districts, 

Increase in local interest in I he siruclurc 1 . and 
function of rural local government is reflected 
in a number of State statutes and constitutional 
amendments passed during recent yeara thai 



provide counties and other units with the author- 
i/ation necessary lo adjust their structures to cur- 
rent conditions. North Dakota and New York, 
among other Stales, have recently authori/ecl 
such adjustments. A lew counties have already 
made use of the powers thus granted to adjust 
(heir internal organization and functions and to 
eoneentrale administrative responsibility. Else- 
where, arrangements for intergovernmental coop- 
eration have made possible results similar to 
those obtainable through changes in structure. 
Various Stales have established commissions 
in study desirable e.hanges in rural loeal gov- 
ernment in the interest of economy and clli- 
cieucy and of adjustment to changes in land use 
and occupancy. Reports covering New York, 
Virginia, Michigan, and other Slates are now 
available, and surveys are in progress elsewhere. 
The subject has also been canvassed by research 
agencies such as 'The Ilroohings Institution. The 
following pages review both the present situa- 
tion in rural local government ami various pro- 
posal;! pending and acted upon, for aligning it 
\vilh current developments. 

The problems here discussed are administra- 
tive, not political. The forms of rural local 
government current in die past were based on the 
assumption of democratic control. So are the 
forms cunrntly proposed for adoption in the 
present, The question at issue is a question of 
putting into use. the best available technique for 
attending the people's business, a technique 
wltieli will apply available funds lo the host 
atlvauiage and ihus carry into efficient exceulion 
the public policies of the citi/eus of the area. 

Tiir. STIUIOTUHK <n f RIIKAI. I.OCIAI, 

CiOVI'.KNMKNT 

In most States, live county is the principal unit 
of local government, though iu the New Eng- 
land States the- town is of greater importance. 
There are two general types of county adminis- 
trative organi/.atiou, the cnnimmiim form and the 
county imwigft w txefittiim type. The commission 
form is the older and more prevalent. In the 
manager form, authority is vested in an executive 
head, whereas die commission type 'IH ehnracier- 
i/cd by diffusion of administrative responsibility. 
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COUNTY ADMINISTRATIVE ORGANIZATION 

The Commission or Supervisor Form 

Under the commission plan, a board of com- 
missioners is elected by the voters of the county 
for a given term. Election is either at large, or 
from districts, or by a combination of these 
methods. A variation of the commission form, 
used in a number of States, including New 
York, Michigan, Illinois, and Wisconsin, is the 
township-supervisor type, under which each town- 
ship is represented on the county board by a 
supervisor. 

A number of other forms of the board system 
are also used. In Louisiana, the parish, which 
corresponds to the county, is governed by the 
police jury composed of members elected from 
wards. In Tennessee, the county board is 
called the county court and is composed of 
justices of the peace elected from districts. 

Particularly under the township-supervisor 
plan, county boards are often too large and 
cumbersome for efficient administration. The 
county board, although it is authorized to 
manage the affairs of the county, is primarily a 
policy-making authority. The actual adminis- 
tration of county business, under the board 
system) is in the hands of the sheriff, clerk, 
assessor, collector, prosecutor, and various other 
officers elected for terms of office to perform 
special functions. Few counties have an ad- 
ministrative head responsible for the manage- 
ment of the county. The county board has 
little power to supervise the elected officers, to 
coordinate their activities, or even to remove 
them in case of inefficiency or dishonesty. 

A growing need is being felt for a responsible 
administrative head to integrate the various 
departments of local government and achieve 
sound planning of services and control of ex- 
penditures, The chief method proposed for 
meeting this need is the county manager or 
county executive system. 

The County Manager or Executive Form 

The county-manager form is a rural applica- 
tion of the city-manager system, adopted by 
many municipalities. Under the county-man- 
ager system a policy-making board of commis- 



sioners or supervisors is elected by the voters. 
This board centralizes administrative authority 
in a manager whom it selects, and substitutes 
appointment for election in the administrative 
offices. This eliminates diffusion of responsi- 
bility among independent elected offices. Legis- 
lative powers and responsibilities are exercised 
by the board; through the manager, lines of 
administrative responsibility are established so 
that only one agency has charge of a particular 
function, and all related functions are consoli- 
dated. Associated features are the executive 
budget plan and centralized accounting ami 
purchasing. Counties which now have the 
county-manager plan in approximately this 
form are San Mateo, Calif,, and Durham, N, C,; 
a few others have it with some variation. 

Stale Enabling Acts 

Power to adopt the manager or executive type 
of organization is usually given to counties by 
the State either by optional laws or by home- 
rule laws. Under optional laws, counties decide 
by referendum to organize in one of several ways 
provided by the statute. Under home-rule 
laws, a commission may be appointed to draft 
a charter for a county (within certain definite 
limits provided by Taw), subject to approval by 
the legislature and local voters. The coimty- 
manager form of government is now authorized 
in eight States either by optional laws or homc- 
rule statutes. 

Constitutional amendment is necessary before 
the form of county government can be materially 
changed in a number of States, for many of the 
county offices are established by the State Con- 
stitution. It is possible, however, for legisla- 
tures to enact laws authorizing county boards 
to appoint administrative managers. North 
Carolina, in 1927, authorized such appoint- 
ments, to be made on a merit basis, and not 
necessarily from among residents of the county, 
Under this law, Durham County appointed one 
of its members as manager, and the experi- 
ment has proved very satisfactory, especially in 
fiscal management. 

Virginia amended its constitution to pave the 
way for liberalizing county organization, and in 
1932, following the recommendation of the 



Virginia Commission on County Government, 
the Virginia Assembly enacted a l;uv making 
it permissible for counties to adopt cither the 
county-manager, or tlie county-executive Conn. 
(The latter is similar to the manner plan except 
that the executive nominates and the county 
board appoints all department heads.) Arling- 
ton County adopted a form of the county- 
manager plan in 1930 under a previous State 
statute; and in 1<J33, llenrico County adopted 
the manager plan and Albcmarle County the 
executive plan. 

Montana amended its constitution in l')22 to 
permit the legislature to liberalize county or- 
ganization. In 1931 the Legislature granted 
counties the option of adopting it manager form 
of government, 

A county-manager plan of a limited type was 
made available to counties in New York by an 
act of 1935 which permitted the board of super- 
visors to appoint an executive who was in 
turn autlioriml to appoint certain administra- 
tive officers not required to lie elected by the 
constitution. Monroe County approved this 
plan. The appointed manager was given fairly 
complete powers of budget approval and en- 
forcement. Because of their constitutional stii- 
tus, however, such o(Uerrn ns the .ilierill', surro- 
gate clerk and judge, and a large county board 
of 43 members mill remain. 

By constitutional amendment also in 1935, 
the New York Legislature was authorized to 
provide optional forms of county government 
that would not require the election (if consli- 
tutional officers. The following year a law was 
enacted providing for optional forms of comity 
government, but it did not substitute appoint- 
ment for election of constitutional officers. 

Under home-rule statutes, eilicH in many in- 
stances have been allowed to draft charters 
conferring powers over a broad field of local 
affairs. Counties, by contrast, have generally 
been limited to the right to draft charters 
determining the form of county government, but 
not going beyond the sphere of powers granted 
to counties for the administration of State busi- 
ness. 

California, in 1911, amended its constitution 
to permit county home rule. It authorized the 



election of a board of 15 persons to draft a 
charter, which would become effective when 
ratified at a referendum and approved by the 
legislature. A great deal of discretion was 
allowed in determining the form of government, 
but the powers and duties of the county were 
limited to those principally concerned with 
State affairs. Pursuant to the California law, 
home-rule charters wen; approved by 10 coun- 
ties, including Los Angeles, San Bernardino, 
Butte, Tehaum, Alameda, San Matco, and 
Sacramento. 

Texas, Maryland, and Ohio have amended 
their constitutions to permit county home rule; 
but the action allowed in these eases is cither 
limited in scope or difficult of adoption; none 
has yet been taken. 

CONSOLIDATION OF COUNTIES 

Good rural local government today requires 
flexible laws to permit counties of meager re- 
sources and few functions to adopt forms of 
organization less complex and expensive than 
those, in use. Not all counties need or can sup- 
port the long list of officers usually specified by 
Slate constitutions or statutes. If workable 
combinations can he found, consolidation of 
ollic.es is one means of decreasing costs by re- 
ducing the number of separate mandatory 
offices. Montana authorized such combina- 
tions under an act of 1934, and several counties 
have consolidated various elective offices, Cali- 
fornia counties offer other examples of recent 
action in these directions. 

At the lime counties were originally laid out, 
limited transportation and communication re- 
quired them to be small in area. With the de- 
velopment of the automobile and modern com- 
munication, it has been found that their area 
can be increased substantially and more efficient 
service provided at lower cost. Many States 
have approved constitutional provisions or laws 
providing a procedure for consolidation of 
counties, though only two county consolida- 
tions have so far occurred. James County and 
Hamilton County, in Tennessee, were consoli- 
dated in 1919, and in 1932 the counties of 
Campbell, Milton, and Fulton in Georgia were 
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consolidated. In both instances material finan- 
cial savings resulted. 

Many reasons may be advanced for the failure 
of more counties to take advantage of consolida- 
tion laws. ,In a few States, consolidation pro- 
cedure is complex and heavy majorities are re- 
quired for approval. Consolidation means the 
elimination of one county seat, revision of polit- 
ical leadership, the. loss of jobs by county olli- 
ccrs, and the loss of business by vested commer- 
cial interests. 

In some States, moreover, by constitutional 
or statutory provision, or even in the absence of 
specific provision, the consolidated county must 
assume all of the outstanding dcbls of ils con- 
stituent counties. This may Huddle heavy tax 
burdens on the residents of one of the counties 
to be consolidated. In other States, the situa- 
tion is confused by constitutional and statutory 
provisions which do not clearly provide for dis- 
tribution of the debt burden. The objection 
might be avoided by providing for existing 
debts to remain a charge against the areas of 
the original counties only, as is already (hi; ease 
in a number of States, for instance, North 
Dakota. 

In thinly settled or declining areas, an alter- 
native to county consolidation to county disestab- 
lishment, with administration transferred to the 
State or an adjoining county. The expedient of 
permitting a county to become disestablished and 
attached to an adjoining county for all adminis- 
trative, judicial) record, and tax purposes IN 
designed to eliminate county officers in the 
disestablished county and transfer their chilies 
to officers of the county of attachment. The 
property within the disestablished county 
remains subject to special taxation to pay off 
existing debts and general taxation to defray 
its portion of the expenses of administration. 
The county of attachment docs not have to 
pay any portion of the existing debts of the 
disestablished county. Thus, for all practical 
purposes, the counties arc consolidated without 
burdening one of them with a portion of the 
existing debts of the other. The major dis- 
advantage of this arrangement may be loss of 
political representation in the disestablished 
county. 



60 



Various aulhnriiirx have urf;ed i| lat t i 
proper approach lo county ninsolidaiion is the 
bold one of ignoriM,; present county lines and 
planning (he entire Stale ft,,- new and fewer 
counties on the basis of tin- pub]!,- services to be 
rendered and the availability of ecmer.s of com- 
mon eeniiouiic ;md social iutn-cst. Accordi 
lo some authorities, counties should contain a 
population of ni least 1>(I,(||) imi | an arcu not 
over 6,'IUO square luilrs. If a population of 
20,000 were considered the most dlcc.iivc size to 
perform lierviees al minimum nisi, however 
almost 70 percent of ihr present counties would 
not qualify. ( lomhinatioii of ?. liimnemlly ami 
pnlilically weak counties with no common trade 
e.enlcr may cane crriaiu lax burdens but will 
mil yield fundamentally sound unit, 

The purpose of consolidation is not necessarily 
to obtain a maximum population or area but to 
create a balanced political unit possessed of 
diversified mid adequate tax resources and 
equipped to rentier eileetive public, service, 
(loiiMiljilaiiim is usually expected to effect 
mmomicH MirouKb rlliniiuiiion nf duplicate 
overhead costs unit salaries and provision of a 
volume nf work snflirienl (o occupy officials' 
full lime. A host u! practical political obstacles, 
however, ItiiH made actual aeenmplislmteiil of 
consolidation almost impossible. I lesirablo ad- 
justment weim tlicirlbir more likely to | 1C 
smiml diroiiKli the alternative approaches of 
rralloeiitiun of function*, iiuerKtivwiincmal 
cooperation, and inienitil mtrgaiii/ation of 
ctiunly Kovmuneni, 

'NIK TOWNHJIll' 

Kxee.pi for Home incorporated mriift and the 
wildcrneHH aimn of rinnhmi Maine, all of (lie 
New Kiitflmid Suites ai- divided Into towns, 
The. have, not clumKt'd niiiK-rlnlly in form 
Blncr th cluyn of dm oriMinal e.lderit. Although 
many of dicae- arcitH JUT utiw dnwely pi)|mlatcd, 
as in ttmnminii, Hliodr I.slimd, mul Massa- 
cluwp.HK, tlm IOWIIK tire nut incorporated as 
immidpaliites antl dtt mil contain many sep- 
arately incorporated vill^. 

Like local unit* elsewhere, the New Knglnnd 
towns Iiavc, In general, not nuidt; nuyor changes 
In rcpc to tirai adininisti-aiivd organization 



and Iiscm rwKJuiecs, but the town system in the 
New England States does make possible waiter 
unity of administration than where local govern- 
mcnt is subdivided into numerous overlapping 
political units. Many New Knglaud towns of 
5,000 population or less, still operate under the 
direct democracy of (lie town meeting us dis- 
tinct from the representative democracy of 
boards and commissions used in larger towns 
and in townships nntl counties in oilier parts of 
(lie country. 

Outside of New Knn'land, townships exist an 
significant political units in 16 States. In these 
States there are approximately I !),()(){) town- 
ships. Tin: town of New York and the town- 
ships of New Jersey and Pennsylvania are 
politically unlike the New Kngland towns, Uu 
are similar in that they are irregularly shaped 
areas formed originally by natural communities. 
Farther west the growth of township govern- 
ment was influenced by (lie I'Vderal Govern- 
ment's policy of surveying the public, lands into 
townships of 36 square miles. Tim civil or 
political township was organi/ed to cover the 
same area as the congressional surveyed town- 
ship, although tioinetimes several congressional 
townships wen; combined to form a civil town- 
ship. The result was the superposition on 
sparsely populated areas of dee.entrali/ed local 
governmental organi/alion borrowed from New 
England. Thomas Jell'erson hoped that the 
direct democracy of the New Kngland town 
meeting would flourish in the townships of ihe 
Louisiana Purchase mid Northwest Territory, 
but the pattern of land holding and nculemem 
was not adapted to it. Sell lew from the South 
brought the strong county form with them and 
the county is dominant; in most of the Middle 
and Fat West today. 

Throughout the country, saw in the New 
England Slates, there has been a marked 
decline in the importance of the township as a 
local governmental unit, although the trend has 
been stoutly restated. In the West 1 , the survey 
townships have not been suited to the, patterns 
of land utilisation chnrncicrlKcd by large and 
relatively isolated farm ami ranch uultfl. Large 
numbers of separate incorporations have with- 
drawn parts of the township area from ha juris- 



diction; and the residual small loeaj units serve 
scattered farm groups. Movements have there- 
fore grown up to transfer to the county or State 
township functions in secondary road construc- 
tion and maintenance, health and welfare and 
(ax assessment and collection. The township- 
imit school dLntrict, as used in Indiana, North 
Dakota, and South Dakota, is generally con- 
sidered more effective than the usual smaller 
common school district, but since it does not 
normally represent a natural community, the 
consolidated district and the county unit school 
plan arc held in still greater favor. 

Laws in Illinois, Missouri, and Nebraska pro- 
vide for county referenda upon the question of 
whether townships should be continued or 
abolished within the county. Minnesota en- 
acted a law in '1931 which requires townships to 
become disorgani/ed if they have been inactive 
for a certain number of years. The statute also 
permits voluntary township disorgam'/ation. A 
1933 law in that Stale also provided for dissolu- 
tion if assessed valuation declined below or tax 
delinquency rose above certain levels. 

The elimination of the township as "no longer 
a satisfactory organisation for the administra- 
tion of local services" has been recommended by 
the committee on county government of the 
National Municipal League. Four suggestions 
made by the committee recommend legislation 
lo provide: (1) Constitutional amendments 
where necessary to permit county home rule or 
optional plans of county government under 
which townships could he abolished, (2) county 
option as lo the continuance of township organi- 
/ation, (3) transfer of township functions to 
rounlii'B, and ('I) disorganisation or consolida- 
tion of townships. 

Till'. SCHOOL DISTRICT 

School districts, the most numerous of all 
governmental units, commonly possess their 
own powers of borrowing and taxation, They 
may .sue and be sued, enter into contracts, 
acquire property and, in many instances, exer- 
cise the right of eminent domain. They have 
power, subject to some degree of State control, 
to make rules for the management of local 
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affairs, including the regulation of pupils and 
teachers. 

School districts arc usually organized under 
an enabling act that applies throughout the 
State. The act docs not generally establish 
districts, but permits them to he organized upon 
a petition of parents or guardians of a certain 
number of children of school age, after notice 
and hearing. The affairs of each school district 
arc managed by a board. 

As pointed out under the discussion of town- 
ships, the rural school district may often coin- 
cide with township boundaries while existing 
as a separate political entity. This is true in 
Pennsylvania and several other Stales. In New 
England, the town is the school district and 
administers school affairs along with all other 
services. In 11 States of the South and West, 
the county is the area for the school district. 
In 26 Stales, however, small rural school dis- 
tricts do not coincide with any existing political 
boundary. Many small community districts, of 
smaller area than a town or township, maintain 
one-room, one-teacher schools, District lines 
sometimes split up the area of a county into 
irregular shapes and patterns or overlap county 
lines. Many districts an: organised along rail- 
roads in order to include valuable taxable pro- 
perty; districts organised later may have [he 
grotesque shapes of residual areas. 

Several States have established statutory pro- 
ccdurc for the consolidation of school districts 
and many consolidations have occurred. 

As in the case of counties, an obstacle to con- 
solidation has been the requirements in some 
States that the new consolidated school district 
assume all the liabilities of its constituent din- 
incts. This objection can be eliminated by pro- 
viding that the debts of each district shall remain 
a charge against the taxable property within it 
and shall not be a general charge against the 
consolidated district. 

As in the case of counties, consolidation of 
school districts should be undertaken only after 
careful planning. The entire State should bo 
divided into appropriate school-administration 
areas that arc based on distribution of popula- 
tion and transportation facilities, When con- 
solidation has not proved effective, it has often 
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x-cn rcimse i. j ,,,, on a p icccmea| 
lis, follow,,.,: nnmrdial,- rxpnlinicy nH, 
than a mm,,M. n si W ami Io,, n - ( i Ml(; ' < 
As disinns nir mually consolidated in 
existing lorn.., prior inadequacies of area ^ 
laxIm.sranM.nrn > m-,ili, ( l b ll( " 

I.-.. Tl, ., ,!, ilM HI**:, 
must approve H,r n.M.nlul.Miu,, has |)cnnitt 
wealthy di.stric(,i lu refuse to rombhie. 



OTIIKU ; I-'HIAI. IM.VKUNMBNT 

hi addition tnmnnii.Mi, ""Wiiships, and , school 
districts, there ,m- ,n;,ny uilirr uiiiiH of 'local 
government performing speeialixed f lmc[ i oll ' s 

They imJu,lr snrb unih ; 1M ( |nina !t( -, irrigaii oi ; 
highway, road, hraltb, .unitary districts' 
Among iirwn- lural (.overmuenl units of this 
-sort are ,'ioil nimn-vaiiun dimric.M (discussed in 

Irrigation, drainage, and other sperinl i m 
provemem tlisirin,, arc commonly independent 
qnasignvmnnenial organisations, although they 
' 



nvirwii iiftvnnriy.rf iy |B . smi( | f|llM:lion8o 
such dititru-M, driaitrd Mr.H.n.'iu is not passible 
here, but crrtiiin K'md )lwrrvHtitin appear to 
be impoi'iant, 

Such di ;1 im-Pi have nfu-.. hm, nratcd without 
itdwnidlr phuming ; U >d liuvr brcn |)nmiotcd 
ftii'sprnilativr purpusrs. "i'linr tixral record has 
Imrn grurntlly poor, as indinilrd by (he , m ,iil)cr 
(iI'defauliN and itpplMMiitmn It , ,Ue Uoconslruc- 
lion I'inaiKT Cinptmiiiun lur irllnmietog. A 
fault i.i HitMiNtr u|' mu , small im urea for 
nw i w . with u,,, n . M1 j t thfl[ 
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Districts shuitld hr pltinnnl will, atirulion to 
oilier tax hm-dnis in the ,,ir(t ;uul the ability 
uf farm pnijirrtirH lu hear i| u Imrdrns inddcnt 
ttt the special intpruvTin.^ni. 1'hisi-aiHrMiliKqucfr 
lion of wluMhrr ilu-sr ci)in|.risrH should he np. 
proved by a Slate agency ant! whetlirr smnli dis- 
tricts shnuld he plarrtl under rituniy audiority 
in iii-der ui rrtimr nvrrhrad dwts. ( Eonsolida* 
li'n of thr munn-ouM taw.i fiuihoi'i/ing special 
Improvement districiN would simplify procedure, 
_ The ease, of our s|HTiid-iin|imv<'meiu tlistrict 
illmtrateH the ituponaiur <('mle(piate planning. 
In this district, general-tax and district charges 



will soon amount: to more than $5 per acre, in 
addition to heavy initial costs of land clearing 
and development. Intensive lax delinquency 
Is occurring on agricultural lands, despile the 
fact that more than half of the total assessed 
benefits have been charged lo urban, utility, and 
other nonagricultural properly. The great si'/e 
of the district makes its operation costly. U is 
140 miles long, 1 lo 6 miles wide, and has an 
average of 80 acres of agricultural land per 
mile of irrigation canals; 150 acres per mite of 
drainage ditches; and 20 acres per mile of 
levees. Obviously, the maintenance costs of such 
extensive, works cannot be sustained by sueh 
small uneconomic si'/cd farm units as are found 
in this district. 

The mere statement of delitlimils in statutes 
has not usually been an edeclive control over 
the creation of debt. The situation requires 
close central supervision of debt creation, con- 
sideration of all debts of overlapping unils, and 
scrutiny of the new I for the public improve- 
ments to be financed. In cases of default, Slate 
assistance, might well be provided In planning 
refinancing, compromises, and limmeial man- 
agement. Where scaling down ol' principal is 
involved, as is necessary in many insiimeeH if 
reorganization is to be achieved, the Stales can- 
not legally act to bind minority crcdiiors. This 
was the purpose of I he l-'ederal Municipal 
Bankruptcy Act, which has been extended to 
June 30, 1942. Although, originally, conn I lea 
were not authorized to avail themselves of its 
benefits, it has now been amended so as 10 
apply to all unils of local government. (Public 
No. 669, 76m Congress.) lip to now, however, 
this Act has been mainly used by drainage and 
other special improvement districts, 

Tim FUNCTION op RURAL T.OOAI. G(IVJ',UNMI',NT 

Sound organisation of local government re- 
quires that each function be assigned to llw unit 
that can perform it most elliciently, with ade- 
quate control retained by local voters, With 
limited revenues lo finance, increasing public 
services, local government must gear itself to 
produce greater service at the lowest coat if iw 
replacement by centralized State adminisira- 



is to be avoided, One of the present weak- 
nesses of local government is that, instead of the 
si/e and character of local nails being varied to 
lit did'erenl types nf economic development and 
dili'crent population densities, the same pattern 
has been generally applied and not altered with 
economic, and social changes. l''or this reason, 
the New York Stale (Iniumission for Revision 
of the Tax Laws proposed territorial classifica- 
tion of the Slate for local government, Direct 
Stale administration was suggested for forested 
areas, with more intensively organized local 
forms lo he used in areas of increasing' popula- 
tion density. In many Slates, however, the 
adoption of such a plan would require State 
const ilulionnl amendment. 

SCHOOLS 

The public school system aeeounls for one of 
the major costs of local government and the 
local units which administer it are (he most 
numerous in our flccenlrali/ed system. 

( lurrieulum, leaching methods, and school 
plant and facilities have long been subjects of 
study and many changes have been made in 
these aspects. The area over which the local 
Hchool program should function to assure 
economy and elfeetiveness, by contrast, has 
received little atlemion until recently. 

Three funeiions have historically been assigned 
to the administrative units responsible for the 
public school system: 

(1) To provide attendance areas through 
which the basic educational program is carried 
on. 

(2) To provide for die administration of the 
Kystem. 

(3) To raise funds for the support of public 
schools through a lax levy on the assessed valua- 
tion of llm properly within (he area. 

The way in which these functions arc per- 
formed and die area over which they are 
extended will determine the ultimate elliciency 
and quality of the school system. 

Attendance Areas 

AH the school district originally expressed the 
desire of ciii'/ens in an area to supply educa- 
tional facilities for their children, Us boundaries 
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usually meandered along the lands of llic 
families concerned. Irregularities in clislriet 
formation were promoted hy the fact that it 
was often financially advantageous for districts, 
largely supported by the properly lax, In include 
rich timber stands, mineral deposits or railroad 
rights-of-way. Since the schoolhouNc hud In 
be within walking distance of tlic homes of its 
pupils, the sixc of the district was necewarily 
limited. Where the boundaries of towns or 
townships were followed, Home of the irregulari- 
ties in shape were avoided, but even regular 
formations were not always suitable from ihe 
administrative standpoint. 

Advances in educational standards have re- 
sulted in the demand for attendance areas which 
provide an extensive curriculum, coolly ma- 
terials, specialised teachers, a graded system 
including both elementary and secondary edu- 
cation, and a well-equipped building. Neither 
the modern program nor the building In house 
it can be justified economically unless utilized 
to near its effective capacity. The school dis- 
trict, therefore, must now include an area suf- 
ficiently large for the number of children wiihin 
it to approach the level required for economy 
and efficiency in the educational program. 
School transportation further inlluenees Mm or- 
ganization of the school district, since ihe alien- 
dance areas must be set in permit economical 
transportation. Revision should therefore Ingle- 
ally start with determining attendance areas. 

County unit school system, A. number of States, 
of which West Virginia is an example, have 
turned to county-unit organization, In most 
instances the county unit is an improvement 
over the local district. In areas of dense seiilo 
mcnt, it is possible that no advantage, is gained 
by utilizing an area as large na the county, mid 
communities may be more appropriate bases for 
districts. But in other areas, especially areas of 
sparse settlement, if the county is nn adequate 
unit, it may also prove to be desirable HK a 
school unit. The larger area permits greater 
flexibility m the location and operation of school 
plants and in transportation as changes occur 
m land use and occupancy, targe numbers of 
separate boards and officers and numerous spe- 
cial rate taxing areas may be eliminated. Th c 

64 



county unif has I br np.ali/ing cin-ct ,,f open! 
a broml ux IKIM- lur ,hr use u f . . 



Coiiiily-wHlr Irvir.i and n.||,T|i,, ns n , d 
amuuu. of work "nr,,; liy iu ,,,,,,-. 
and Slate aid ...u.irys ;,,,, l mn(lr(l(|j) . 



l(|j) ()f . 

wni- ,,r rxmnsion'o 
Irvirfiai iiiiinydillrmii mir-i in t | l( . , (lx b()()kg 

' 



has riimr l;u (l rly Ihini the ariTpia,, W! of 
hmh M'hnol ;,, a urn-wary pan f ||- public 
Hi'linnl program, 

Ke;ili/ii. K ilml many of du- Nnnill 
1'iiiinnl provide hii-,1, M-IH,,,^, a || s , a , ( , s 

made pn.vminn wbnrby Niu.l.-ni-u'eiii. 
nimiiiry (liHicift.i ran uiinul l,i K ], t 

cnurni when- mirlt m'buul,- ran be .supported 
niHiruiis ni.uni.iini,,,; hi,.)! M'lmulN are usually 
n'imbur.-ird hy luiiiun |iayuu-ii[ft tor ihe jutiin- 
tltlllt ' (t ""' l ll 'I'Hii I'mni jiiriiN nitisidr ihcir j ur jj. 
(liriiniis. MM'iuKdiilawiK-rinitsrliildn'nindii. 
U-iriH n.M maintiiiiiini- liii;!! m-imiils in aticmlaiiy 
arcrrdilrd hi M h M-ltmtl t.f iliri, ch(Hing and 
llirir tuiiinn up i.. Slon i-i , m id by the Slate- 
finlir Siinr ill' \Va-rliinKlini, <li<t(rii:[s itutopcrat- 
iiilt liKli Ni'lHHils HIT (iidijcrf ttt ji MIX rijimlingthc 
mnxinitiin levy timlrr iax liinii LIWM for liigl,. 
Hf'hoi.l pui'pnM'.'i in ilir luKli-Nfhtinl dislriciH. T|, c 
lirnciTdH of ihiit lux K u iiuu i, , HT jid |- nml W | lich 
l.i (liHtrllmirtl by the nmmiy Mipriint(Mnhit to 

l^ 'Miui'inH in whirh MM- rhiM.rn fVnm dlsldcis 
wilhniu liit{b Kclutnl-i air t'nt.illrd, 

PrtivMomuniiiN kiml bavr* ntsrd the prmnrc 
nf thr prnblcuifi rnmhiiiK IVuni iniKotuHl dhtricl 
fttnnaiion. ihu pinvri' to bsur bunds for cw 
.ichnn! Miiuirm'iion m ul oihrr capitttl nmlnysis 
limitrd in n |im'riHii Mr .,(' ( | l{ . ilssC33a | 
udiMi-liMj wJinr ihiHinHo, increased 
flu' rtipiial outhiyti nrcpssiintcd by 
aufutiiiiu't' nl'i-hilth't'H fn.ni nt.nhiidi-Nchoa] 
eifif-xhrniMN ilic Iiniitliug pmvrr.inf ilicdu* 
IrictK whnr ihc- xfrltnnU are lonurd, which llicn 
heroine!* iinnttlr tn jirnvldt* nirdrd capital im* 
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is of rt!|irpnpiu(io iit liiMh-wliuol af- 
faim fmve l:wn ovciroinn in ninny SWUM through 
union h|gh.:hui-il diiitrlcu. The union high- 
school district is (rgjuiiml m n *|K!c!al district 



for the purpose of providing high-school services 
to the residents of il component elementary dis- 
tricts, The chairmen of the elementary district 
school boards become the union high-school dis- 
trict board. The union district levies its own 
tax for high-school purposes and provides its 
own facilities, 

Administrative Areas 

fust as the eosls of a speeiali/cd teaching mall', 
an extensive plant and a widely nmging iraiw- 
portalion system have to be opread over a eon- 
siderablc area, so also does the. cost of school 
administration. The unpaid school hoard, drawn 
from the cili/en body, functions today ebielly as a 
policy-making group; the. speeinli/ed business of 
running the schools is in the hands of a traiticd 
administrator. The district, nuisl therefore lie 
large enough to obtain a qualified person with- 
out making administrative costs dispropor- 
tionately high. 

School Finance 

Until rccenl years, the general properly lax 
has been almost the only source of revenue for 
school districts; in some Slates it still is. Where 
a district is not fortunate enough 1,0 have valu- 
able property) it is dillicull to raise suillieicnl 
local tax revenue to supply adequate services, 
especially in thinly settled amis. 

Slate aid has developed to meet this situation. 
It has taken the form of grants from permanent 
school funds, State general-fund appropriations, 
or State taxes earmarked, in whole or in pan, 
for local public schools. Permanent, school 
funds were created largely from proceeds of die 
sale of Federal hinds granted to the States during 
the latter part of the: nineteenth century. Other 
productive sources of .Stale aid funds include miles 
taxes and income taxes. The Federal Govern- 
ment furnishes funds to the Stales for extension 
work in agriculture, home economies, and voca- 
tional training, 

State aid to local school units has been dis- 
tributed on the basis of n given mini per pupil; 
per teacher; per teacher-unit of a certain iancl 
arcl number of pupils; or on the basis of several 
such factors. Equalization grants supplement 
the yield of a minimum local lax rate until a cer- 



tain standard is reached. Hut where lack of 
financial resources results from faulty organiza- 
tion, the cflec.l of equalization and other State 
aid provisions is to freeze small inefficient 
structures. 

Delaware and North Carolina have carried 
Slate aid to the point: of virtually complete 
Slate support of local school-operating programs 
with wide powers of direct administration and 
Hiipr.rvi.iion. New York and Missouri have re- 
vamped iheir State-aid procedures to give heavy 
Slate support, without; providing for adjustments 
in local school organi/ation: these States now 
face the dillieuli problem of promoting local pro- 
grams of consolidation to eliminate small and 
inellicient rural units, West Virginia recogni/cd 
this problem and accompanied iis greatly in- 
creased Stale aid with legislation abolishing small 
districts and establishing counties as the mini- 
mum arras of school administration, 

lift nil /Viyjr/wi.y 

Since the depression, the general decrease in 
governmental revenues has turned the attention 
of school administrators to the relationship 
between district organi/alion anil eMieieney, and 
resulted in school-adjustment programs of con- 
siderable scope. 

The most concerted ellbrt in this direction has 
hmi carried out ihrongh the Oiliee of Kduea- 
tion of the United States Department of the 
Interior. Funds granted under the provisions 
of the Kmergeuey Relief Act of 1935 made 
possible Stale-wide studies of local .school units 
in Ari/ona, Arkansas, California, Illinois, Ken- 
lucky, North Carolina, Ohio, Oklahoma, Penn- 
sylvania, and Delaware. Results of the lindlngH 
of these studies are reported In the publication 
of the Oflire. of Kdneadon, Local School Unit 
Orgunhwiion in It) States, 

More detailed reports have been published 
by most of the individual States involved. 
Similar studies under grants from the Works 
I'l'ogi'esfl Admin'iNtraiion have been made in 
Colorado, Idaho, Texan, Utah, Wisconsin, and 
Washington, Several States have included a 
study of local .school unit organization as a part 
of their regular Stale programs. 

These studies have done much to create a fuller 



understanding of the relationships between 
school organization and efficiency, and should 
be carefully considered by individual cili/ens 
and rural community groups. They suggest. 
procedures for evaluating educational units, 
trends, and objectives; for translating the 
educational objectives of the various Slates 
(which arc not all the same) into standards of 
adequacy for the school district; and lor cre- 
ating administrative machinery to help re- 
organize districts which meet die siandard.4, 
The studies also point to the need for legislative 
changes and place emphasis on making Slate 
support for schools contingent upon adecpiiile 
local organization. 

ROADS 

The function of constructing and maintaining 
rural highways is usually performed hy some 
combination of the Slate, county, town or (own- 
ship, or special road district, On (hi; average, 
as much as 10 to 20 percent of the road mileage 
in a State is in county roads, and 60 to HO 
percent in township or other secondary roads. 
In 1930, total loeal road mileage amounted to 
2,654,570 exclusive of primary or State mack 
In volume of expenditure, road construction ;unl 
maintenance is second only to education in n\mi 
Slates, Roads are of major importance to land 
utilization because of their influence upon hind 
development, settlement, and marketing. 

Road construction mid maintenance have 
historically been local funclioiw. '.['he great 
increase in Federal road aid brought eentrali/ed 
State highway departments, but did not at lirm 
directly affect county and township highway 
systems, because Federal funds were available 
for only a relatively small proportion of (he 
gross highway mileage in each Stale. State 
systems have generally been linked witli na- 
tional trunks, but local road construction hat 
sometimes been poorly tied in with primary 
systems, 

As administrative and operating units, small 
road districts have great disadvantages under 
modern conditions, One of the greatest waste* 
is m the purchase and utilization of road ma- 
tcriala and machinery; expensive equipment 
used for only a few months of the year, may 

66 



duplicate Hlatr. nr cuuniv mac 

nmld be mcd in tin- *,,,, area 
In Kentucky, ,. (ll;H1 , l( j (| m;[(| 

exiMnl a, une.uue wi.h n,, cu K ine,-r in dl 



Pc 

ll " Mt " l ">"'' i "'P'''-vii..n,,r small strnm | a 
inilriuir!.. Such .y.lrnn yield no {(!! road 
|>liiMs:|Mii.rrusi nvurds.uvMKunlmncdwillu,, 
bctwn-u uui.ucoamv an,] m mtnic 
ilMTPiH,,,, !,!, iur judgim, CX!)Clldi . 

murl1 iiiH''T !W ;u-y rnnsiructlon b 
. A lrrbnic:d MU vc-y ) N nv Y()rk 
iiM..iily!M,r;!tr nlu ,,i t . swmi . 
,UWM lujiiniriiiiii,-,. ruM, ,.,. milt- nfniiKl lower 
limn rniimy or Si.itr ,-o,i S ;uid hi nil iusiaiim 
Stni.' iinil county iii.Muiniiniec was of simciior 
(pialily. 

As in Mir fiiM- ol'uthrr lural public, services, 
fxirs-iivi- milHlivisiun ..f ni-fjis crt-aU's great 
inc<pi;diliri in avu-^nl valurs brtwni wd 
iliKirinn. Thh rr>iiii(ti in sciinuK dillemim In 
ability !o r;iisr nmrral j.iopei i v ..i,,,x finuls and 
in the ipudiiy Miin.uK l.tiilt. It | H c.mmi.m for 
Stair nitiiiir.vrliirlt- MM-N (o br rciaineil for use 
on Kuiif ItiHliwitys 01, it \.iluiml wiili local units, 
lit Im miliirinl Im HM- mi n.adu under dose 
Slate Mipfivi'iioii, Nrvrnhclr.-i't, |ai-,. ( : mm 
I'onliinir in br (liMiilmd'il ( KI\\ niiul iniils 
by the Srmct wiihuui titiprivriiitu u* loollicicncy 
of expcitiliinir, 

Tlic itliiiuitir iiir.wn to t-Mcwivc roiid-ilislrict 
HiibtltviHitiri may be Sf.m- ii<.'iiiinpiion of ma hi- 
tetiiini'e, or ,.( lrii>.i iimi-iV-i' of cxlirinely locnl- 
i/rt! roiitl I'lmciioits !o counrti-s or larger areas. 
Many secondary I'ojuh Imvc idready been 
absorbed in Smie hy.iirinH, but tlm trend is not 
I'iipiil, ile.ipiir (be I'aci ib.,i hiriil contml is 
Krnri'iilly frit lo br II-SH iiitporniiit in (he case of 
nmdn than in (be c.nr ( | Mchoolw and dlidcnt 
eiiMinfciin)-; and n""*! snvirr at iraNiniiihlccost 
are often ilc-iiivd, 

North Ciit'tiliiiii, |tnuii|iir(l by pour quality 
mill high COM nl'mml Mcivitr innler ileeenlralb- 
tiun, marked iurr]iiiilhini in (iixpjtytng ability 
between ('(iiiniini, and uuicsuiclnl exjicncliuirc 
of Slutc-^nilri'lrtl rrvrnurs ;ipporiiimcd lo 
cmimics, un(leii(Kik ritni|tlrtr Stwic ccntraliza. 



tion of highway functions in l'J3l. Tim transi- 
tlon disclosed that few counties knew how much 
mileage was contained in local road systems; no 
up-to-date maps were cm hniul; type* and 
qualities of construction dillcrod widely ; account- 
ing practices were poor and expenditures 
extremely variable. At present, eounties in 
North Carolina levy property luxes fur highway 
purposes only to retire old mad debt. Similar 
centralization has been oU'eoted in Virginia and 
West Virginia. 

Such complete State eontrali/ation lias not 
been undertaken in other Simon, hnl must 
studies indicate the desirability of a larger ntiil 
in place or towns, townships, or small road dis- 
tricts for highway adininistraiinn, though Ihe 
unit should he small enough lit pennit the 
administrative authority to be thoroughly famil- 
iar with loeal condiiionn. According to those 
studies, the unit for highway function!; should 
he of such siw: as will economically justify full- 
time technical advice and engineering, procure- 
mcnt and control of miiinfommro. equipment, 
and scientific eost and trallie record*. This 
suggests the use of the county or joint county 
unit as the minimum area, with possible pro- 
vision for Slate approval of highway improve" 
men is, 

WHU'AUK 

The public-welfare function of local govern- 
mcnt covers a wide variety of services, including 
earc of the poor, delimpiem, criminal, iiiMiine, 
vagrant, and blind, ( !are of the poor by towns, 
townships, and counties has taken the i'mms nf 
"indoor" and "outdoor" relief, pauper relief, 
county homes, pool-houses, and farms, Long 
traditions of extremely locali/ed re.HpuiiHihility 
for public welfare sorviee.H have ircenily been 
altered with the development of enlarged Suite 
and Federal programs, Provision lor mmiy 
welfare cases is now made directly by the Stale 
through its intuiimions for medical and mental 
care, schools for the, handicapped, and pension 
systems. 

As towns, townships, arid oven the typical 
county have been considered loo small lo support 
the full-lime services of workers trained in this 
field, insuftident attention him often been paid 
to social rehabilitation. Many county homes 



and farms have, less than a do/en inmates; their 
superintendenlH often have little training in 
public-welfare work. 

Tin* principal defect in present local welfare 
orgam'/alion is not only Ihe small size of local 
units, but (he lack of a single responsible author- 
ity to direct and coordinate the various welfare 
services in a consistent program. l''or example, 
the county farm may be under the county 
board of .supervisors; delinquent children under 
the juvenile court; outdoor relief under Ihe 
county board or township directors of (he poor; 
ami oilier types of services under appointed 
director;!, Local administration of (he welfare 
function can be strengthened hy integrating the 
various services under a single authority, with 
i|ualilicd personnel to carry on tin; work. 

To attain these ends, (he unit of administra- 
tion must generally include an entire county; 
whore conditions warrant, t,wo or more enmities 
or parts of counties might join to perform the 
service, it is generally desirable for the bound- 
aries of welfare districts to be the same as those 
of health disn-ieis. It may be useful for a Stale 
agency ID classify the entire area of the State 
according to local wefaro conditions and needs, 
so that legislation can be framed to meet the 
oigaui/atioiial requirements of public welfare 
program.'!. If this direct approach is not pos- 
sible, county and joint-comity welfare districts 
oiler a feasible niTangcmcnl. The joint main- 
tenance of certain imititulions, such as ahns- 
homoM and tuberculosis sanitoria, has already 
been undertaken by agreement among several 
counties in Virginia and (California. 

A consolidated welfare system based on a 
county unit can operate through a representa- 
tive, advisory county board of welfare, with an 
appointed welfare director given full adminis- 
trative authority. The Indiana State Commit- 
tee on (iovermuental Keonnmy suggested such 
a county welfare board, to he named by the 
county council, with power to approve and 
supervise budgets ami make appointments under 
a merit system. 

Only through larger units and through unifi- 
cation of scattered welfare authorities can best 
nso ho made of the. administrative and fiscal 
resources tif the local area. It has been rccom. 
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mended that State supervision be increased, 
standards of performance be set up, qualified 
employees be appointed from .State-approved 
lists, and local financial practices, records, and 
controls be considerably improved. Since the 
financial responsibility for the welfare function 
is not entirely local, the development of a sound 
system of Slate aid for this increasingly im- 
portant function is also needed. 

IlKAl.TH 

The number of serious rliseases and Ihe hiifh 
infant-mortality rates in many rural sections are 
sufficient indication of the need for adequate 
public health programs and proper systems of 
administration and support, Small loeal healih 
units with inadequate (Sseal resources and ad- 
ministrative organization an; a survival of ilie 
days when little was known of public health 
requirements, and when ihc name small areas 
used for assessment, roads, and elections, wen- 
believed adequate for health purposed. In 
Michigan, then; were at one time 1,1(10 iown- 
ship health officers (500 medical and 660 non- 
medical); and in Minnesota townships, 11,700 
local health boards. More than 2,500 lueal 
health authorities once existed in Ohio, In New 
England, the towns continue to .serve as health 
units. One survey in Minnesota indicated tlmt 
the average per capita expenditure for public 
health in 265 Minnesota places under 1,000 
population was 9 cenls, and for those under .'iOO, 
3 cents. Many spent no funds at all. 

The county is probably the smallest feasible 
unit to provide public-health service with a 
complete and full-time Hiaff. hi some area* 
several counties would have (0 j ( ,i n for(rj) , () 
meet a budget adequate to provide efficient 
services. It may bo desirable for the entire 
State to be classified m to needs and rosmirm 
for local health programs; admlniiitrwilvc units 
can then be planned with welfare and health 
units covering the same area. In some. States 
county health districts, comprising all or pnru 
of a county, arc permissible under existing law 
in others, State constitutional nmwidmciu is 
necessary to supersede the system of town or 
township health officers. 
The county health unit movement began In 
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mvr mil |iii)'firijMirfi in ibc itniflmi movement 
fiirlinpnivnl utnbud't u| ( rimr detrclidn, Most 
Stan- rdiwiuiiiniiK rr.ealili(th in mtuie deitiil the 



wltirlt i tbiii^'ti wiih law-enforcement 
flriiviiy. ( !(iiinri|iir-ntiy ninjui' vliun^n arc diffi- 
cult, and ni'iM [tii|inivntirni!t Inivi- brai made 
liy Ihr ineih.ul nf n'r.ttiiiH .iddilmnal offices or 
oriii/jniitn((. AN ;n rrmili nf ihi?i increase in per- 
uniinrl, and in Htune imljtntr* (he ineflidcncyof 
llm |H'r(uiucI, (lie ni uf 1 lucid gi.vernmcnl is 
liirge and ihr titx r.ilp nirrr|iidingly high, 

Orcaicr clli^iritfy ittiti luurr cttsts nmy often 
be smight wiiliii, oxi,ming I'ttiiNtiuuitmal iimita- 



tions through the extension of State activities in 
the field of law enforcement. In many Slates, 
State highway patrolmen now carry on part of 
the law-enforcement duties formerly handled by 
the constables; elected fee-earning etmslabl.-s are 
coming to be replaced by comity or Slate police. 
Through Stale training schools, cilicienry ran be 
increased by instructing local oflicerji in the best 
methods of performing ibeir duties. 

In the judicial Held, Virginia lias lakeu ibc pro- 
gimivc slep of pnwiding a (rial justice, who must 
be a competent .attorney, for each county, in lake 
the place of ihe large numhcr ol' untrained jim- 
ticcs of tlie peace who pieviim.ily perlunned judi- 
cial functions in ihe Slate, 

Where n constitutional olliee \n relaiurd, higher 
qualifications may be. required of the nmipimts 
by statute. For example, it might lie required 
that the coroner be a physician, and lerlnnVn! 
assistance from the Slate health dcparlmeiit 
could be made available to bitn; where there ix 
noconslituliona! requirement, llu- medical func- 
tions of elected coroner, 1 ! might be irmiMferred lo 
the Slate health depnriment or to the comity 
prosecuting attorney'n ollice. The duly nf lixinij 
responsibility in canes of death by violence might 
be given lo district attorneys or grand juries. 

In only a few instances does a criminal have i\ 
constiltitional right to be conlincd in the niunty 
in which ho Is eonvie.ied. Some Siaii% imiiibly 
North Carolina, have largely taken over ihe rare 
and punishment of all eriminaLi whnher ilu-y 
lifive been convicted of misdemeanor?) or felonies, 
and have established dimriet prison ramps far 
superior to the county jails they .superseded. 
Some counties, faced with die problem oHioming 
convicts, have in the pant adopted die wilutinn of 
leasing their services to privatr individuals. This 
practice, which led to griwe abn.srs, bus IMTII dr- 
clining almost everywhere, 'I'hr Slate or dihirifi 
prison camp offers a Moluitun that i not buiden- 
somc lo local unlm. 

The smaller number of inmates in rurnl prnnl 
and correctional infltitutloiiH, such m ciiuiuy jails 
and workhouses, dues not usually permit propr r 
segregation and occupation, Total coal per tsisc 
is high. Counties might well join in the mnin- 
tcnancc of larger institution* under 
supervision. 



Klimiimtion of the mlininistnitivo prison duties 
of sheriffs and provision for a regular urcmmling 
of fees ba.H been widely reconmicnded; in largo 
eomitie.s, llie ofliee should be placed on a salary 
basis. Where counties are sullicicntly large and 
wenllhy, llie establishment of county depart- 
ments ofjuslire, eombhiiu|r Uui work of policing 
and pi'o.st'enlion, appears desirable. The county 
police unit might b,- appropriate for urban and 
Huburhan counties, under die direction of a 
eomity ollicial appointed from State-approved 
lints. 

ASSI'.SHMP.NT AND ( KM .I.KCTN IN ()!' '1'AXHS 

Adequate asseSNiiii'iU nf property IH I'nnda- 
mrnlal to ihe .slrnrinre of local general-property 
taxation. The imporiancc of ihis governmeiilal 
fmu'liou is .seldom reall/ed because its c.ost of 
administration is low compared in that for (he 
major ncrvices of roads and schools, Yel all 
local tax burden. 1 ! are spread on the basis of 
asscNunu'iH, ;uid good assessment i* a prerequisite 
tn juslier in the disiribmion of tax burdem 
K individtialH and between ilistricls, Rural 
fs thiil give insuflicirnt consideration 
to laud use, market value, and income, are it 
major fariot 1 in tax delinquency, 

Three or more dillerent valuations of llie same 
properly by overlapping units lire not unusual, 
even wlirir Slide law requires assessment at full 
viihie, Ufic of Hepiirate records and dillerent 
imt'srtinrnl mcthnds, expediency of maintaining 
pin licular levels of vidualion, desire to avoid lax 
and debt limits an: all mistws for variable levies 
n| valuai'mn. tloinpeiitivt' undervaluation by 
inhittr units in order to lessen State or county 
inxrx itiul iiu'iTiwc Slate granm-iii-iiid is til.so 
commitn. All this makes extremely diilicull 
ihe work of (he State or county in aitempling 
to bring valuations of minor units lo a common 
level lor Suitt 1 - and county-widr lax levies. 

hi about liidi the Slates, asst'KHing ollicers arc 
chnMon for towns, townships, or equivalent 
iUTiift. lit other States, they arc county oIlicerH. 
The offi(* of fiHsesisor in mtmlly elective and ofion 
on a pnri-tinic basis. Kulc-of-thnmb methods 
of vnluuiion Eire prevalent, as is ihe copying of 
records of prior ytnira for current valuations. 

Sonic of the major reforms which have been 



recommended arc: (1) Use of an adminifUra- 
tive area at least as large as the cnuniy ami 
wealthy enough to support a f'lill-time orijimi/a- 
lion for scientific assessment; (2) iiiainlniamr uf 
complete and up-to-date maps, properly inven- 
tories, land descriptions, records of properly 
transfers, land-classification .surveys, and ullu-r 
essential data; (3) appointment of prr.sonnrl on 
the basis of qualifications, williont regard to 
place of reaiclcncc; and ('!) provision for salary 
and tenure adequate to obtain eompe.ient 
administration. 

The use of special areas, wider ilian eonnties, 
for me basic work of assessment lias bmi 
suggested, since small counties may not he able 
to afford or use efficiently the required quality of 
personnel. These State assessment dUirii-is 
would IK: completely Stme-iidminimeml. An a 
combination of local and Stale responsibility 
the Wisconsin system of local assessment, 
actively supervised by well-lrained Sialecmpluy- 
ccs, has been widely commended. 

Duplication can be avoided by redisirtninjf 
areas in which properly is assessed by moiv 
than one agency. In this way, each district is 
served by a single assessor, supervising all iho.se 
engaged in the process of assessment. Assess- 
ment offices should be organi/ed on the hiiHis 
of particular phases of the work in br done rather 
than a division of the territory involved, 

Accurate assessments, particularly of prop, 
crtlca extending beyond district lines and with 
no value unless treated as a whole, and proper- 
ties of an unusual character and great value 
can be mnclc only by technically trained iipMnL 
wis, and State nsscnsor.s are (he only ,. W | H , 

have information as to location and value in 
such cases. 

Efficient local tax collection, prompt lax-lien 
enforcement, and orderly handling and aenmm- 
ing offnnds arc also highly important to the lon.l 
tax system. 

In t Ncw York, each town, village, and school 
district is us own collector of current tnxn 
whereas the county collects delinquent ,axr S 
The fee system predominates, compensating 
housands of local tax collectors, although It 
has been estimated thai costs would bo rah, red 
by onc-half if all collections were placed under 
70 
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Spare ilnen nni pennii rtunpleir discussion of 
Mir liii' K f i, Mu.hr, ( misiTllaiirnns mm \ 
Kvmnnrnt:il titn.'liuii'i wliirh iudivultially do 
not l.tilk veiy law in ir.uil expenditures but 
(nlleiiiivi'ly aic i.nlui ini|ior(iiii[, 

'''"i 1 |"ii|.u-ie., M| ilbiMuiiion, die offices of 
wirnly t-trrk .nnl nr.\mn- !' deeds may lie men* 
lionnl. TltrM- rniiMly nllires ;ire Mmiotimw 
'""ibinetl ami air ii'.nally eleriivr. The work 
'_'(' the ruiimy rlni itnil (lull ttf i-tt K istep ofclewis 
is IIIIK h nii.ir niMly ib.ni i.i iiNiially realized. 
The ruit ul'dn-d icuiulint; ii not as dependent 
upon iirra Mr iltusiiy ni' |ntpulatitni as upon (lie 
viihiiMr of bnMinesN baitHIrd .md ihe olficicncy 
ol ullire. niiiiiiittrinen!. In .small connlics, the 
pmrliase uf |tbmoM.nic etpiipntent nitiynotl 
rt'niutiniral brcitn^' nf ilu- Mii.il! volume of 
work, but a (lixirifl Neivirc liir wcveral comities 
would hrlng ruitditlrrahlf Naving. Pliotosiatic 
Bfivice in rural cnnniy clrrks inifiht also be 
provided iliiDiajb ;i Stale tleparirneiil, 
Other deMiialtle ini|ir(tvenieius in miscclla- 
H rtutrdtmx (if roimiirft tintl other imits are 



uniform budget systems, regular aud.ts, Iman- 
dal reports, and modern nmmnliiiK procedure. 
Coordination of county department purchasing, 
and local use nf Stale purchasing I'acilihes, an 
authorized in Virginia, Nebraska, aiul New 
York, hold possibilities ft" 1 further economies. 
Costs' of printing and advertising are .susceptible 
to economy in many counties and are innrh 
more expensive than commonly reali/ed. Stand- 
ardized record forms for all loon] units would 
bring material savings. 

NKW ACTIVIt'lKS 

Rural zoning and the administration of lax- 
reverted lands, discussed elsewhere in this report, 
arc illustrations of the new functions comities 
arc coming to perform. 

Soil conservation district are new units nf 
local government created lo conduct local will 
conservation programs, and have authority m 
adopt land use. regulations, The programs of 
such districts and those of the counties should 
also be integrated. This 'w particularly impor- 
taut with respect to eouniy activities in rural /on- 
ing and management of e.ounLy lands rcveriim; 
tlirongh lax delinquency. 

Public housing, airports, utilities, forestry, and 
recreation represent, other funelion.'i winch local 
governments In rural areas may soon assume awl 
for which they olunild prepare hy KtrctiHlheuiiiM 
their administrative unitH. 

MKTIIODS ni>' KKAO.pwrMKN'r 

The preceding discussion of the structure and 
function of rural local novenunrnt ri-vcaU the 
need for certain I'eiidju.ilinentH lo provide: (!) 
Areas of suflieicnt si/e, populniion, and tulntiniH- 
tralivc capacity to allow ellieient anil ecimoiuiral 
performance of public sci'vicc.ii (?.} areas having 
a sufTicieiU productive tax base lo ^uuraulce 
local support for loeal sei'vitTs. 

The chief imulwds that have liccn followrd ttr 
recommended to (^llcci these reiifljunhnenis have 
included consolidation of ureas, athninlslralive 
rcorgani'/atioiit rcalloeaiiou of functions, and 
intcrgovcmmcnli.il cooprratum. CIoiiHoliihtiion 
of areas and achninisirative, rcurgaiii/iuioii have 
already been discussed in runnc-ciiou with 
counties and schools. The other two methods 



of readjustment have also been discussed hric.Ily 
in relation lo specific functions of local govern- 
ment, but their importance warrants broader 
examination. 

UKAl.MKIATION I H ' FUNCTIONS 

The major dillicull'ies of rural counties and 
townships arise from iheir efforts to act both an 
units lor die performance of strictly loeal func- 
tions aud as units for the support and adminis- 
tration of services which arc, wholly or partially 
Slaie functions. Solutions thai cannot be found 
by consolidations of areas may be reached by 
n-allncaiion of basic .services between levels of 
j[oveniiiienl. 

Where coiiudcs are loo small in area and weak 
in lax resources lo support the administrative 
ornani/atinn required for the adequate prr- 
I'nrm.mce of certain functions, transfer of ad- 
minisiritlion to State agencies may be desirable. 
This mi^ht apply to the administration of roads, 
health, welfare, tax assessment, and law enforce- 
ment. In i he, case of these functions, the interest 
in property-ins relief and equali/alion of serv- 
ices and ia\ burdens might outweigh the. 
interest in local seli'-gover nine ill. 

Limited nannlem of funeliuns are now pro- 
cmliiiK in many airan, particularly from lown- 
.ship lo rouniy and Stale, and from eouniy lo 
Slate. The transfer of tuwmliip roads and 
heahh functions 10 counties in Michigan, 
limiu-d absorption of township road mileage, by 
the Stale in Pennsylvania, and complete Stale 
assumption til eouniy roads in North (larolina, 
Virginia, aud West Virginia are illustrative. 
The New York ( lonnuissiou for Revision of the 
Tii\ I.HWS recommended the transfer from town 
in county uf highways, tax assessment and collec- 
tion, health and welfare; and the transfer from 
county in Slate of adminisiraiioii of justice out- 
side incorporated areas, Kven such a minor 
(ranker as that of placing lax collection in the. 
county aud eliminatim; K.OIItl school-district col- 
lectorH, however, rcquireM constitutional amend- 
ment in (hat Slate. 

In Michigan, major reforms Imvo recently been 
amimplUhctl by (he transfer of township roads 
lo county nymeum tmd irmwutrs of township 
hcidth functions to county find niulticounty 



units. Local road agencies were reduced from 
1,300 to 83, and these transfers wen; accompa- 
nied by increased State aid. 



n- , u |! n( . cnt 

.' 0lllltics 



Although not as eflcclive as reallocaiion of 
functions between units and levels nf govern- 
mcnt, inlergovernmciHal cooperation in another 
practicable method of readjusting local goveni- 
mcntal services. 

Intergovernmental cooperation is a system of 
effective agi-eemenls among local units for (lie 
the performance of a given service, tn a seme, 
intergovernmental cooperation is a substitute 
for actual area consolidation in lhai it permits 
practical experimental ion with transfers oflmir- 
lions and wider administrative areas. This type 
of cooperation is flexible and recognizes ihe f,,ri 
that no single uniform area for nil funeiiom run 
be devised which will serve ,,11 sections of 
State, Its principal disadvantages are that ii 
complicates the aclminislralive map, dors not 

guarantee strong responsible administraiion, ,,nd 
avoids more thoroughgoing reassignment nf 
functions among units. 

Cooperation among counties, between conn- 
tics and caws or towns, and among other ioeal 
units can be applied to many service* such m .ax 
admimsinu.cn, health, welfare, highway*, police 
and jast^hbraries, and purchasing. I,' may 

bcworkedoutonacoiHraetnalbasisnron.he 
basis of actual joint performance and support 
under State authorixation. Sometime 



t more commonly any two nr''.^^^'; 

' arc authomcd to actjointly under a board 
responsible to all units. 

In 1935, Ohio authorized any county to con- 
tract with another county for perforrnan e , 
county function and to enter into nS^^u 
with other local units to perform any crvico the 
alter were authorized to perform. California 
has authomcd Aunties to con.raetwUh 




1 ''* ( -'.'M lt e,,mlcr S | ) c- 
ftl> '' i lH's mill umifilly W!,I HM ,I nfenc Clo 
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;'''"'''tl'ni ll lMKl,vv, 1 y, 1 | 1 r; 1 hh, welfare, and other 
"l'l;tiH nvlr.% Ai.h in ilu- form ..f^aitd 
UiSTHd.MM,. have,,, ,;,> .-oiKliii,,,,., BUnchal 
';' ""'H- usr imi | ,,. rmmtlnil | y dMmtcdto 
'"' illilH w1 "''-'' ''"li'Ti.-H, liHImive IBC of 
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iire hringiiii{ about 
10 KraiiM-in-iild. An ex. 

ifii iiif. Mil,H|rf ij| |n*r iilinij OF JIM* 

"'"'I"'r-iHii{ in mder t.i n^ure minimum tool 
M'litml Wiijf.fi. .Suit* income and motor- 
vrliiele litxr-H, irtmnetl fi M - ^rnwiil UHC hy tltc 
f'tmilirs whece oijlrnrd, are examples of 
wmwl titxett. 

In dri^nninliKf husil need and fiscal nhility as 

rliffinilly is fitc-diniicird dtir 10 ihr wide varla- 
litii).iiii 'nelrvHsofii W ej(im<*in ruuong local units 
nd dlffriviirnt in t )m anioiuu and type of 
iTHoui'cies. r.jhrnil grants may actually 
T , lit- HIK! inefficient units, 

Ine major Kthalon ftrujHise-d is the transferor 
many heavlly-aidcd funnions (0 the Slate, or 



the creation of local units Inrtfe enough In 
m ake adequate contributions mid In spend 
and administer both local and Slate funds 

efficiently. 

The question of State financial aid lor local 
services has been widely deluded brlwccn urban 
and rural cili/.eiifi. The objection of urban 
people that many rural {irons receive far morci 
from the State than they pay in Slum taxes in 
answered by rural groups by pointing to the 
interdependence of our economy, urban UM- of 
rural roads, and the How of locally educated 



farm population to the cities. But the strong 
objection that rural areas receiving subntanlial 
State linandal aidfl operate uniall inedieieut 
units cannot be answered until such units are 
wt rcni-Kaiii/ed that Siale funds are not; wasted. 
I'.ven when .suitable local units are established, 
increases in Statr aid for major functions are 
bound to require increased cooperation be- 
tween .such units and the States. Il'Stale funds 
are dissipau-d by poor pcrlormanc.e, continued 
local performance of [he particular functions 
will be iirrionsly llirealrned. 



STATE LEGISLATION FOR BKTTliK LAND USK 



Procedure for Rural Tax-Delinquent Land 



IN Tim United Status arr vast anriw of rural 
land upon which no taxes haw him paid fnr 
many years. These lands nrn Itirlmirally classed 
as "chronically ddinqnuU." 11 Very fre- 
quently, they liavc been nrnlc.e.ied or abandoned 
by their owners. Chrome delinquent'.)' is a 
major symptom of land usn nialadjmlmrul. In 
rural areas, it is IVeqnenlly associated wilh 
wholesale farm abandonment and initiation of 
families to new areas. The land may have a 
dubious legal status an to mvneniltip, which, 
together wilh abandonment of control by \\u 
tax-delinquent owner, subjects die land in 
neglect, or perhaps, dejurnetive rxpluiiatimi, 
Sometimes, the public has nominally awrtnl 
Us own claim to ownership an a penally I'm 1 nou- 
payment of taxew; hut only mfmiurnlly haKilu 1 



Tills chapter wns prepared Ity llin 
committee: HIIRO 0. .Srltwiiri^clitiiriiiiin.lliiiriiutif Aviii 
cullurnl KconuniirH; Allxirt J. llortoii, Wiiltrr kiini!iil|ili, 
Agricultural AdjnstmeiU AdmlniNinitlmi; I), II, Kiiily, 
Frank Cicoi'tfe.Jr., DoniiUl.jui'kiiim, Stanley W. Vni'lkn, 
Herman Walker, Jr., llumui of AKuniltnntl I'miuimlm; 
Virfiil Gllmnn, KxtenNiim Kei'viro; W, II, Mumv, Fjum 
Credit Administration; K, W. Ni-lsnn, I''iiir,il Snvlici 
Ralph Stiivilici 1 , Ollic(M)rr,uiul line (Intudliuulnn; (!. (', 
Clayton, Noll Ooiisnrvutlon Service j Mrlvillr \Villiiiun, 
Oflicc of tins Sollcllor. 

i The lenns "lax {IclliKjupnt 11 mul "rlinmlriilly ilr-> 
linqucni" cover w variety of drrmmiiuim, 'l'(ix-.[|r- 
linqncni land may bn tliat upon wliirh jtnipnly UIXI-N 
arc from a few months to a year w mini' tivnilnc, hul 
which has not been put through imy kind of mx Hitlri it 
may have passed through a lux mih hut mill h Ruliji-ri 
to rctlernptlon by the tlnlinqncni laxpayrr; w UKC* niity 
be so long overdue thai ilin period in which ihr- drliu. 
qucnt owner may redeem or reimcrt iiin full tiwiirinltl|i 
is about to term! mite, 

ThU report is concerned with vltmnicntly drlth(|iiriu 
lands, which arc considered to be lliune on wliich 
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Mmi'.hi "r hrrti .ihlr in rxnvisi! the elf 
tivr I'oniiul lu'|iiti)*iii}<, to ownernhip, hiarc 
Ki'iisr, ihr d'-liiMjiirm y dunuiu is thus a in 
uiau'M laud, lyini; in ih.> Miut; of idleness ( 
altuiir, yii'lilinu nnlhiiii* in ia\eu for the s 
uf { iovci'iiiiicnt, 

Siiini- (Liy i lunnii ,dly drliiii|iinii lands mu 
cither br n-'.itn-cd in .1 nvipmtsilile priviileownc 
fillip which will pin ilirm tn pindiiclivo us- 
prolrrt and p.iy I.IM-I nn du-in, or lu; albiic 
tu a public ;II;CIH v <>i i;,mi/rd (o inanagc an 
ilrvr-lup itirin bmr|it mlly. |''ii N |, liowcvcr, 
will In- nnwi.ity tu clear up their prculiarl 
cciitltiM-d Ic-M.d iiiiidi'i. The Suite (or IOG 
Mi'vermiH-iit) tihvitiM-ily c.iu nritlirrnuikfi assure 
di'ipii-titiuii nl ii-vri li'd hmtl ID privale pm 
i')iii'tn,'t itm '.jilrly uiulrrnike a puhlic dnvclo[ 

li.tvr unl KITH p.iiil iivrt n priind lit* yrui'S snfiicicnll 
Innit (viiiyini; limn Mutt* i.. .Stuff) In t",\mc, llicm I 
"irVI'll," ni tn lie t'lfijltilr txi "irvriflllill," 111 tllC Stilt 
in 1 linnl KMVi'tiuin'MI. "Hrvr-ulini" In it ncncral Itri 
wliirll tun it VtuU'ly nt UK -iltint!'!, iili'l lH ilil|lli('illioil!l 
uwin'inltiji ill' i<ivi|i'Iin>(ii>-til l.iuil v.iiy iininiiK IhcStnit! 
Tin- (rim Inn .1 i niitiMiiiiiuii M| liiinlily mid nclnnl foi 
Trillin- \vliii li in HMi idw<4y4 iln? r.nr in iiprratiun. "R( 
vi-ili-.l l^iinl" in miMiittv Imi'Milfit IN irfi'i' Hilimdwlik 
li.ii 1'tillrn fn ili. inxliiH unit In lieu til' uix payment, an< 
on wliii li (In- d' liti'|H- in t-n,|)*iyri'n il^lit Id rrdcciil lu 
Itrru in tuiii ill' i|. Itu 1 I- MM ii mt IIM'I! lirrc. 

hi otily ^ I'rtt Nutri, linwrvcr, din-1 irvrnion mcai 
nnlMHii!it.'iiii,ii ni lie- ikjlti'ii.t'llii' MIIVYIIIIIIOIII to lit! 

tIMll ll^ltocllj..!! ,,| | lt() J*r-t|y |||Hlll Wllil'll tilXCS llflVC (ID 

Irrti [Mill, Iii amin' Sin**-*, midft [HTWIK Inw and p 
rnlutc, iln* tinnri- Itfia IM liid'-linitr prriml to rcdcen 
Ti'iMi ill- 1 Shtinti- I'liuuly; llif tiKliI <" rnlrum mnyaclu 
ally nrvn- rxpiic , In uiiuiy XMfi, rrvrrnion mean 
mily linn (i trtLiin i^ti-til ..liim'ii"ii nn the part of tin 
drllinpiNU Uistjmvn hits f *tn*nl ihr Ki.vrrnmcnt loan 
ttttiuicr i INK !i hrt.<t a rhuiti 'i fittf, but lU 



ment program, as lontf as il.s absolute le^il 
ridit to the land is dubious or even nonexistent. 
This chapter reviews letfal an<l administrative. 
difllciiUics in property-tax procedure, and .some 
of the techniques for improving property-lax 
administration and simplifying the acquisition 
of clear title that are now in use or under 
consideration in various Siaies. 

EXTENT AND (!IIAUA<:TKU oi' 



Chronic delinquency lias already become, or 
is well on its way lo heeomini',, a problem of 
major proportions in the rut-over areas of die 
northern Lake Stairs and of the ( )/arks, in the 
Great Plains, in the areas adjacent lo die lower 
Mississippi, in Nome of the soul hern coastal 
regions, and in purls of die Middle Atlantic 
Slates, and of tin; Pacific Norihwest. These are 
areas where, by reason of poor soil, sdliuli or 
wasteful me of limber, drought ha/ards or drain- 
age difficulties, ii has lieen rspecially diOicnll 
for the customary lypes of land use (o yield a 
livelihood and lo support ihr Koveni menial 
services demanded Ity modern Mieiety, l( in 
thus important not only lo provide machinery 
capable of dealing cMeelively with loiiK-drlin- 
qucnt lands, hnt also lo make a broader atiack 
upon a mixture of atmnriatril economic and 
governmental ills, which ntay he untlined an 
follows: 

(1) Land waning thnmtdi nenled or ahme; 

(2) Widespread abandonment of fauns or of 
once-forested lands, often leaving stranded 
populations; 

(3) Impoverished local K"vernmeni and (hum- 
cial distress; 

(4) Kxccsoive taxes on K''d lands, and a 
tendency for shrinkage in die taxpayinn haw- 
to spread the infection of delinquency. 

The last decade has seen a marked upward 
tmicl in ddtnqueiiey, thoit|:h with variations 
amonpf Stales. HlatisticH.tn lliersteni ofdnnnie 
delinquency arc scalK-red and incomplete; nor 
>s there a uniform basis of compuriwm hrlwtrn 
Stales. But it is possible to w\i\wr a .HironK 
impression from ihe, data lliui arc available for 
particular parta of the country. The data in 
some States actually cover chronic tlrtinquniey. 



In others, ihey cover only delinquency of a 
Hlim-trr-imn chara ( 'ter; but its <!xiromo volume 
and eoneenlralion in areas of .^vere maladjust- 
"irnl indicnte.s the exislence or approaeii of 
lame-M-alr chronic delintiueney. The problem 
is dms one of dealiiiif wilh an event which not 
only is already well developed but (jivoi striking 
evidence of eonlinuiutf In the future. 

! >i northern Miimrsota, Wisconsin, and 
Michigan, it has been estimated that approxi- 
mately flMIOO.lHH) ilrn - H J 1;tvt , a | ni;|dv ( , uh( , r 

reverted because of nonpaymeiil of (axes, or 
'"'<' iH'itdrtl in that direction, Chronically 
di'limpieni land amounts lo M) and 60 percent 
of the total area of .some comities then;, In 2 
<>/ark nullities in northern Arkansas, land 
dcliniptcnt, to mime denree was recently esti- 
"inilnl lo be ;u lo '12 percent of their resperlivo 
areas, An analogous .siination exim.i in the 15 
O/arl; counties of Missouri. Similarly, the 
apparent policy of some loginntf companies to 
"nil nut and j;et out" in the limber and cut- 
over areas of die Pacific Norlluvest prt'8aK<i 
considerable tax reveixion in this ne.wer region of 
shortsighted forest use, 

Many areas such as these onee supptn'lcd a 
lai'Me hmiberiiti: inilusiry. Itut the salable 
timber and the Infwuw companies are nowffone, 
Icjivini; behind desolate expanses where lire 
lui/imlw menace ncinhboriiiK limberlantl and 
comnimiitic'i. ( )|'trn lax payment has ceased 
even Ill-Inn* the ntrippini; of limber is complete, 
in the rrrlaiuly thai ihere will be no interference 
by way of tax-enlorcement action. Great gains 
ctiuld rrsult In mi a land policy, backed by suit- 
ahlc IcKi'-l.tiion, ihat would brinn these lands 
info public ownership for classilicadon and 
apl'inpii.ue ditiposal UH ,soon as their owners 
had demonstialily abandoned them, 

Tax delinquency miehi-s dramatic, propor- 
tions in die (ireui Plains. Of the total taxable 
area of western South Dakota, almost two- 
tilths W.IH lax-ilrliiKpiriK in I'J.W, two-thirds of 
this fur '1 or more years, In addition, more 
(him LwiMhii'<ta ol' the taxahle acreage of H 
wtiiilivYcstern comities of Niirth Dakota was 
delinquent for taxes for 1 year or inoro in 
lU.Vi, about 31 penrnt of this being for 5 years 
or mure. Lands delinquent on current taxes, 
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plus county hind already reverted, mnountcd > 
more than dirce-fourths of the liable area -I 
five counties ihere, Thirty-live pm-rnl ni 
nearly 40,000,000 taxable acres of CiiHimi 
Montana wan delinquent for I year or mure 
taxes in 1936, Counties held lax dml I" nmr 
than 3,000,000 acres, witli lands delinquent fur 
so long a time that ihe 30 counties in llial arm 
could increase their holding by y.dlHl.HIJO unrs, 
if they took all tax deeds to which (hey uiirJu 
be entitled. 

In this scminrlcl region where dm sy.'itcm nl 
dry-land cultivation stimulated by llir WnrM 
War and temporarily favorable, weather Inn 
since widely broken down, wholesale liiim 
abandonment has been accompanied in varying 
degrees by a return to livestock urn/inn. Much 
of the land is in abKcnlce, ownership, whirh 
docs not always assure the owner control of, nuv 
compcnsalion for, (he use of (he land by IHMI- 
owning residents, Similarly, the laxinu jmlii- 
dictions have not usually Item acrnsinmcd, or 
have found it impossible, to enforce nix cnlliv- 
lions stringently and exert conirol over Limit 
eligible for tax title, 7 

Common practice among Mockmcn in in 
secure control only over key irarts nf land 
containing the Htralegieally Ineaied wiiimntt 
places, and to use freely all fwnnundhiK ujn-n 
lands, regardless of their legal Nlauiw, and Mih 
jcct only to competition from otlu-r Nlni'lmim. 
This free and eompetiiive nt-e invmhdily Ir.uh 
to ovcrgra/ing and premature mocking in ihr 
spring before vegetation haw had an op|nniwniy 
to make much (fixtwlh. Kxliiiimtinit nf (lie 
range grasses and virtual ruin of millions ui 
valuable acres arc partially dun in ihi^t, llrlnir 
ranching operations can be Hiitbili/.cd, ant! ihr 
range so used and o Jtianagcd tin to rttn<ri vi- 
and develop its long-term gra/inft vitliic, (tuiur 
means must be found for obmhmitf tinil exer- 
cising public control over landn aijiindnned tu 
unrestricted cxplokmlun. 

' "Tx tilli!" IK iiNRtl ilmtiiKhnin iltls clmp^p m rrfcr 
(o the type of Imul ililc ilmt is lunjulird Ity 11 ix ilwit 
or Ua equivalent. The "rctlcmptlitn |tcrliil" U ti*n- 
sldercd to be ilic iline lietwern a lux snip itml ilw na- 
tion of a lax (Ute duriiiK which llie dnllmtticnt tone*. 
interest, nnd penalties mny l pnid iu fcce Urn Iwid from 
tax claims ihereon. 



Mnsi Stiiir-i in niber arras also o(r cr 
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liituls, |ii,-tiim it ,, u -|y referred to 
" 
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Ni-w JriM-v w;i-i tlr]in<|Mrn( in l'J36--aftcrm' 
ull ' ultl '' |in ' M|:i|ill ' l ' ;i ' hrillr;i;il 'diihmi(ion C( [ r ! 
r-iiatr Mil.ilivi'.iuiH. hi I'rniwylviiniu, I20( 
.in.-, (ur !'. prriTiM) nf llic "unseated"/! 
drvi-lnpnl ':init Mtlirrrnpifil) |;i m ]<| { n a ^ 
nillllly wrif .'. ur tituir VIMI-H llftlliKjucni,' 
IVi-rnt Miury in MiM-iiisippi (iilOWcd thill abf 

1,/IHt.iHill :n ir-i b.ul irvcrird lo the Slate a< 
riiiM-mii'Mfr i nvn luiii; delinquency, u 

rip.llly in Ihr IMIMI lull Kft'liltlH, till; sniH] lf 

liiidin ir^i'Mi. ,uM HIP nvrrcapiiiiliitnldraina 
ilitlrlrl'i .iluiu; ihr main rtveis. 1 () fC g ( 
,i ,'hnitiir ,M n\\w b.ul irvrrted hy 1930 w | 
inot'h uii'ir levcr'iitit r\jiei'[ed, 
(HuntMr.l riitiiiimir riniiiiiinnH may nfrlia 

.dl'-r tltMallrt n|' tin- luiefioinK piclurc. Nwi 
tlirlrs',, ilinv M'Mi.Uin ,t |;IM;C nil(| RrOWJ 

Imlk u|' (liinnii.illy drliiu|iieiii rural Ian 
wltt'V h'r.tl '.ifiin>i j'i inndtllcil a-i a result oft 
i Hiii|ili'\iiji i 'i, HIM ru.iiiuii-s, co.slliin'ss, ami i 
tlnhji-nrr ul rxi-iiiiis? inrilmdH nf lax collcctic 
\Vhnhri i..iiiplr|t'Iy .di.nitloni'd, abmcd ! 
itnynnr \vli humc-i (urxpluil 1 1 inn, or expos 
in Hprruhuivr ariiviiy, llirsr lands lire not i 
itnntiif! rrvniii''i in lunil ^overnuipnts, nor a 
lln-y lirinj.? pMii*-i-ir.l utirl ileveloppd fis i 
t'l'Mititniii 1 H'-'iiui'c li ihe Innij-lenii liPtielit 
1 1 it" nilr. 



M |'I?.M?H' in Ai't'iuatNo 

I,AWS 



*irn*'ui iliHtMihir-i wiili (.ix-ilflinqiionl 

^i to l.n'ktif f ->mipmrn<:(MH' 
MM ilic p.ui i-1 Incal nix olllclw 
ti faulty nyiirni, 

A i*'",iitv'- i*'*!i v vvnuM srrk to - 
01 Hnliirr ih-* pitthitlilliiy tif llic return rf 
t'*Ti>titt iy|*rt tf t hrnhit' i It'll nr|iiency. '"" sw 
In* dtinr ibmui'l. f.iltri' fiac.twnifnl (iracticcsani 
ihnMinh ihr. kittit rvrwivfi cnswofliicalgovw 
nirm. It r^in lw Hmir ihruiiKh ckar ant! sound 
inx-riifunrmrm ninh'Kts wliU'li will permit ^ 
|m|irriy 
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taxes should be paid and exactly what will 
happen in case of delay in paying. 

(2) Clarify the legal title to delinquent laiulH 
w hicli have run the redemption period, so us to 
make possible their classification for 

(a) Return to full or restricted private owner- 
ship; or 

(A) Public ownership and management. 

But before any effect Ivo policy run he applied, 
many legal and admiimiralive ob.slaeles, MOW 
tolerated in the hope that .somehow evils will 
automatically right themselves, must be cleared 
away, Tax-collection laws llmt arc, compli- 
cated, indefinite, and uncerlain need to he made 
simple and understandable. Costly and cum- 
bersome action to validate litle uiiiHt lie ma<le 
inexpensive and practicahle. 

In the course of its treatment of tux delin- 
quency procedures this chapter concentrates ,, 
rural problems, although much of the analysis 
applies to urhan silualions as well. Where ihe 
shaping of suitable policies muses conllicls be- 
twccn rural and urban interests, Si iniiy be pos- 
siblc to write into ihe law dill'ereut methods of 
treating properties lying respectively in rural 
and urban areas, Michigan, for example, has 
taken a slop in the direction ol' distinguishing 
hctwccn rural and urhmi land, an well UN br- 
twccn generally subnmrginal areas and more 
productive! lands. Lands in the northern pail 
of the Slate (usually wibmarghial lor general 
farming) which have reverted to (he Stale for 
nonpayment of taxes during (he last few yearn, 
arc administered by the Department of Conser- 
vation, whereas those in .southern Michigan are 
administered by a State I, mid Oilier Hoard, 
whose purpose is to return lamln to the tux rolls 
by sale of lands in UH jurisdiction imo private 
ownership, No land under Urn jurisdiction of 
the Department of Conservation need be put up 
for sale except on application of the delinquent 
former owner, who must nwke nprciid applica- 
tion therefor within 30 days lifter the State lakes 
title. At the end of that period the Department 
is free to make appropriate rhiftrnfieaikms in 
terms of suitable land use and ccmxcquerit proper 
disposition. Other ways of distinguishing l>e- 
twcen the handling of rural and urban lamia 



might well be devised to fit the needs of par- 
ticular situations. 

STAOKS IN TllK TAX (1A1.KNDAR I'HTOR TO 
DI'.UNCJIIKNCY 

Properly-lax procedure is commonly governed 
by statutes in which each step is specifically sot 
forth. Adminisfralion is almost completely a 

local, rather than a State, function it is in the, 

hands of the comity, ihe township, or some other 
local unit. 

The lax procedure before ihe linal step in legal 
enforcement is taken normally covers; (1) 
Assessment; {?.) assessment review and equuH- 
/aiion; (;\) selling of die tax levy and tax rales; 
(-I) caleulaiinn and recording of the, tax charges; 
(!>) billing, or publication of due date, and the 
receiving of taxes; ((>) procedures accompanying 
dcliiKpicncy, including announcement when 
necessary, of dclin(|uency date, penahie.i, and 
1 11 her conditions of latt: payment. 

The process begins upon finding and identify- 
ing ihe land and giving it a valuation for tax 
purposes. In order to support the succeeding 
steps in the tax-enlorcemciu procedure and ihe 
legality of any las illle which is jinnlly taken, it 
in rt'iitcitlly important that the properly be 
iimtr.tiely described from thr marl in assessment 
rrcordsf. The conns of the various .Stales do not 
agree on whal is a sullieiently accurate descrip- 
tion for las purposes; but the general necessity 
for strict care on the part of tax officials is 
illustrated by Home court derialnnx, particularly 
ihr older ones, where even minor deviations 
from absolute iimiraey wen: fatal to (he valid- 
ity nf a lax lide. even though no reasonably in- 
leHigeiH person would be misled by ihe slight 
errors causing the fatality. 

The next stage in the lax procedure is the 
cquidi/aiion and revision of assessments by 
Inwda of lax itppe.al or review, a function which 
lypinilly discharged docs not fully serve its 
needful purpose of really leveling off inequities 
and dismmhmliom. Normally, this mcp in lax 
procedure is not a major source of error, although 
Imtmicca Imvc occurred when hick of proper 
notice, failure to keep adequate records, and 
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the like, have prevented the completion of 
subsequent steps in the procedure. 

The process of making llic lax levies niul set- 
ting the tax rales of the taxing jurisdictions 
must usually follow a sequence dictated by 
statute and conform with tux-rate, limitation!!. 
These limitations are frequently numerous and 
complex; and the legality of die levy or rale 
may be challenged if they are exceeded. 

The tax rales and tax levies having been de- 
termined and approved, taxes are computed 
against the valuations of each parcel on the. lux 
roll. This is primarily a clerical process, but 
here again errors in compulation or in linting 
the property in its correct class may, in many 
States, form the basis of a lawsuit attacking die 
tax title, 

In many States, (he tax levies of all nulls are 
consolidated and only one "bill" incorponiiiiiK 
the total amount due in issued against any one 
parcel of land. This system is usually con- 
sidered more desirable than one in which the 
levy of each unit is handled separately in that 
it reduces record complications, avoid.i fiomr 
procedural errors, and may help to prevent 
legal confusion resulting from large numbers of 
tax title claims. 

The statutes of some States direct the tax col- 
lector to send tax notices or bills to lite properly 
owners, whereas in others it in apparently as- 
sumed that the taxpayer can (Uncover for hiuuielf 
the amount he owes, since, the collector in 
required merely to publish or past notice th.-it 
taxes arc due. Although it is, of ronre, good 
business to bill each taxpayer, statutes requiring 
notices will prove to be u source of defective tax 
titles unless it is further provided that a failure 
to notify will not affect the validity of the tax 
procedure. This is true because it is not always 
possible to keep an accurate up-to-date, record 
of the names and addresses of absentee owners 
especially in poor land areas where abandon- 
ment often occurs. Hence, making revermon 
of delinquent lands dependent upon proper 
notification perpetuates a fertile source of 
trouble. 

Writers on tax problems often discuss die way 
in which taxes may be paid. To case the tax- 



payer's burden of having lonmke one lump Sll!l 
payment at a lixcd dale, ,sy, sl( , m ,,f ins[!l|| 
paying and of prepayment* have l )CCn ^ 
catrd. hartirable tiy.mnn.s of dm sort can be 
drviM-d and have been successfully applied in 
varimi.'i luraliiie.'i. Hut generally such in' 
denials ;IH ihr manner ,,[ payment have more oi 
a moderating rli'eri on 'ilmri-imn than on long! 
tmn delinquency. In any raw, systems of 
inMallmem payment* and prepayments m mra | 
jurisdictions fllmuld be NO devised as to avoid 
elaborate boulikcrpini; wliirli may result in hfoh 
eo'it.'i and procedural rnur.'i. 

An ilcm mainly of inirreM fur short-term rather 
(ban rluonir drlintpinicy in the date when taxes 

'''< ' dm* and ilrliuminil. Unless (his falls 

at a lime when ihc lannrni are likely to have 
ready ranh, nmsideraMe inconvenience to 
individual!! and mllntinf; ollirials is liddy. 
Alwi, pnii'nlnr.il i mifniiioi) wmietimes nrlscsout 
of ihc- taihnr ul' MIMIC ,Siair>i to provide a fixed 
dad- mi which lase-t bn-unic due and payable. 
In ilirse tlir ihir dale i>> indeliniK- and made 
rnwtiliuiial iipim die cuinpletion () f { ; Cr i a j,i 
pn-cnlini; Mep-t, Mirh as the uix collector's 
mriving ihe tax rutl nr tlir colIcctor'B giving 
iltitire tbat tasc-i me due, 

Tn riiinuiaf;!' pnmipl payment of taxes, all 
Stiilni pi'tiviile fur prnaliir'i if piiymeiu is not 
liuihniniiiM! M|inn nr brt'un- Hie pirM-rilMidclalc, 
Tin-it' |n'iialiii"i may bra llai rale on I he amount 
of tleliitt|Uent y, an imnrii cbai'Ke hi'f-innmg 
with tlrlimpiriii-y dale, in a coinbinalion of the 
twn. '('in- prnalticit an.iinn( lardy taxpayers arc 
priitiiirily ini|i'iiiaii[ in ri'speri to lisenl nflain 
r.nbi'i' iluin I'brttnir drlinipit-m 1 )', al though 
pi'iudiic'N wliirli ate cxrc'i'iivr inny mean (lie 
iliU'erciHT between paymeiii and noiipnymciit. 
Tbe hffii pr.irliri' is [;rncrally tlmnuhl to lie a 
moderaie Hai-i-iHr penally nf fi to 10 percent 
pliti .uinu.il iitCMe-ii uf H nt' 'I percent. That is, 
rate-iHluinld be nnlln irmly hi^li in cover admin- 
istrative, fiiKiH nilailed by tlrlintpiency mid to 
diHcnniMKe iiixpityrui limn iiNiiiK iIHintjiicncyai 
u ub,'iiunie, fur ctHimtcn i;d loans, 1ml not so 
higb tiN m pin undue ithMiiclrfl in the way of 
property owners wliu air willing tu pay but are 
temporarily .Hbttrt ii|'lmul. 
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COLLECTION 01' IWMNOJIKNT TAXI'.H 

When Ihe final due date has passed willinut 
payment, taxes become "de.linquenl" and tin- 
taxing jurisclic.lions must seek to enforce pay- 
ment. 'Real-property luxes constitute a lit-n or 
"debt" against the. land; aerordinnly, 'he C.UH- 
tomary means of enforcing collection in lo ell 
the land, in order to wipe out lliiti debt." 
Before discussing this general inediod, a few 
other possible, tax-enforcement ineihods may 
be mentioned. 

A few States make real estate taxen a personal 
liability, so that a delinquent taxpayer may be 
sued just as though be had executed a promin- 
sory note. This method of collection in seldom 
used, however, shire the judgment obtained Ity 
the collector i.i not a prior lint un tin- taxpayer 1 * 
property. It is secondary tu any otber liens 
previously created. Thnit, proceeds t'roin a tmlr 
of the taxpayer's possession!! in NatiHlauiun nf 
the judgment must be n.ted to pay alt prior Menu 
before they can be applied to dhrhaigmt', <he 
lax obligation, l-'urlhrrmore, .since ibe tax- 
payer is also entitled to ihe benefit til' Nlaluirt 
exempting bis homc.Hlrad and rerlain basic 
personal property from bring sold to fiatM'y ihr- 
judgment, this means of rolleniun in ell'nMivr 
only against persons In good financial rondilion, 

Statutes in many .Stairs alio provide, ai a 
supplementary nr alternative. method, lhai per- 
sonal properly may Im Ne'i/cd and .sold lor iral 
estate taxes. Some go further, by requh inn the 
collector to nr,ek lo satisfy thr tax dchi by 
seining and selling the taxpayer'* pmumiil 
property before. resorting to din usual device ol' 
selling the land againm which (be UIXCN have 
accrued, Thua a tax title may br invalidated 
if the collector has failed 10 search mil pprjmnsil 
property which can be sold, AhliuuKli il i 
desirable that all reasonaiile nieiins of ritliirriim 
the tax collection should br av.dlablr, ihe law 
merely obstructs and confuses ihr enforcnnnit 
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a ln this report no cUn(im.:iimt is tlrwn Iwiwrfh 
of the "Iniicl" and mini of 11 "lion" r "m litit ir . 
kinds of tax snlcs nre refr.rU lo as "nnln i-f ilut 
or simply ns "tnx sales" since, regnnllnu cf ilw* irr link ! 
nnturc of the thing tolil, n prlvnie purrliturr ai <\ iMili- 
will sooner or laicr nteeivn M IKX tlcctl if (tie IAX "dcblur" 
does not pay Hie dettnqucni iwcei. 



process if i( makes the validity of lax tide con- 
tingent upon ilu rxhaustion of alternative 
inrihods liefore tlu- hind itself may be aold. 

A,H said above, sale of the land is the principal 
method ol' enforcement, The "delinquency 
period" the period between die date taxes arc 
due and the date, the delinquent land maybe 
put up for nale varies among ihe States, and 
in some eases in indefinite. But at some point 
nl' time after due date, the taxing unit may seek 
to salisfy the unpaid taxes by selling the land 
against which the levy was made, usually sub- 
ject to die owner's right lo redeem. 

Sales an* at public auction lo ihe "best" 
bidder, although method* of bidding vary, 
The sale may be to (be highest cash bidder 
who will pay at least the amount due, as in 
Ohio, It may be to the person who will pay 
dtr amonni due ami arccpi die lowc.il penally 
payment in the evrnl of redemption, as in 
Illinois Or it may be to the person who is 
willing to accept die least fraction of die entire 
delinquent tract, as in Mississippi. Under the 
third hyrilrm, if ihe lax collector mistakenly oflens 
thr rndrr tract for Hale without first offering a 
pai t o! it, the courts may hold iho sale invalid. 
Thr lit.tt two are dim generally considered more 
dr-iirable than ihe (hiixl, ninec they give rise to 
Irwrr piiytiltilities of invalidation as a result of 
raider procedure or inaccurate descriptions, 
and do not break up farm units if redemption 
dorii not uiTur. 

If mi in ir bills ihr amount due 1 , or no bids are 
mailr ai all, the: land is "sintrk oil'" to the county 
in 1 Sluie. It IN then usually rroll'ered for sale in 
each nurrrriliiiH year until sold, redeemed, or 
finally dmlrd lo ihe county orKiate. Hut some 
Kiatra have laws prrmiuing lands to be sold for 
wliaicvn* ihry will bring after they have failed 
to rll at a certain number of (fix salett, even tit n 
piicr considerably lew than the taxes duo, In 
Missouri, if no bids are received on a tract for 
iwo cmwTwive years, it may be offered the 
(hint year for nny amount. Since many lax- 
paycr* imtk advaiuage of the virtual disnppeiir- 
micc of (ax purdumrrs and pcrmilicd their 
ittxwi 10 go delinquent, knowing that they 
cuiikl reclaim iheir property by bidding it in 
for a trivial sum the third year, ihe legislature 
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in 1939 sought to supply safeguards by a pro- 
vision that if the "real purchaser" al the. lax 
sale is the delinquent taxpayer, no tax deed will 
be issued until the full amount of all delinquent 
taxes, penalties, interests and costs are paid. 
In addition, provision lias hern made fur a 
county trustee to hid ami buy at (hird siilcfi 
whenever necessary to protect ihe, (axing unit 
from losses due to inadequate bids. 

Practically nil Slates provide for a redemption 
period following the tax sale, varying from I to 
5 years, during which anyone having an interest 
in the land, such as owners, eolniantH, mort- 
gagees, and other Hen holders, may redeem it 
upon payment of delinquent taxes, penalties 
interest, and costs. The redemption period for 
land sold to a purchaser at a lax sale is a lixnl 
period in all States, but in .some the period in 
indefinite if no one purchases at (lie mile and (lui 
property is ''forfeited" or "struck nil" to die 
county or Stale. In .several .States, as iit 
Louisiana, Montana, and North Dakota, re- 
demption can be made even after a lax deed ban 
been issued, so long as the State or comity has 
retained titlea practice which of mum! hamp- 
ers any policy of public-land management. 

The most desirable length of the redemption 
period commonly suggested i 2 or 3 years. 
Authorities do not favor long redemption pe- 
riods. A 2-year period is considered sullicieni 
by many, but a 3-year period h perhaps mini 
frequently recommended. Periods of moderate 
duration are recommended on UN; iheory Unit 
such periods arc long enough to allow lor re- 
covery from abnormal financial conditionx not 
resulting from imprudent management. If 
lands are not redeemed within this lime, ihe,y 
arc not likely to be redeemed nt all. 

Special privileges arc commonly granted 10 
minors, idiots, the insane, and mmteiimcH to 
persons absent from the countryin that their 
right to redemption is generally extended to 
within one year after their disability ban been 
removed. This consideration is given because 
it has been felt to be unfair to scUc the property 
of such persons while they arc laboring under 
disability. Statistics arc not available to show 
how often these special privileges ar actually 
invoked, but it is believed to be very rarely. 
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Itiil llu- pn.isil.ilhy ninirilmtes | O ihe weak 
of lax lilies, tor a prn.pertive purchaser o'Jch 
tiix-drlmiHinii land enuhl | my only au bj ' 
111.' risk of lain- mlempiiun, oven long after the 
normal mlrinptiuM pninil has expired, unl, 
llr " lltll ' llil!i( -' i 'hr. c.tly process of quieting 



Many Slat,', mpmrlurMl taxing iu,'i 8( |i cl i ons 
an well a-i private porrhaser.s at lax sales to 
Kivr iinlice of rxpirmimt of ihe red crap j| on 
pmtiil in priMton iniercstril in ( | u . l niu l | )cforc 
(hey may uhiain a (ax deed. ']'| u . pm ., )05c is 

10 allind nwiin-i mid uibrr iiilercsled parlies 

11 lmil "pponimiiy m pay taxes and save 
their land. But it in within legislative power 
lo do iiwiiy with taieh onliees entirely, for 
(except in Ilium!', and Nrliraska) lliey nre a 
nmilrr nf privilrgr .itul not oi constitutional 
right. 

Thr paiiiciiliii icqinirmcni for such notice 
varies among ilir Siau-i. In Illinois, for ex- 
amplr, ilir iidticnt IIIIHI hr pcr.ionally served 
on priMioi ncnipyintt iho Iiintl, on tlu; person 
in wbn.sr imoir (hr huul WIIH laxed, and on the 
owneiM .mil parlir.'i iiilnrnicd in the land, in- 
chilling inorifranrni or triiHicfN of records, when 
they ran hr finmil within tin- county, Under 
certain ciinini'UjtwT'i mtiicoi mu.m also In; pub- 
lished, Since rum in riiLplutMi/r (lint llicsc slat- 
ntrs m\M he clnsrly nliM-ivi'tl, rc(|uirniiPtils of 
thin Nun air mimhrr rinnrce of in.sraii't! tax 
lillcH the immliei til' Jituth cttm'i ra.sn Hiiffgcsts 
ibiit liiibne in nli'it'Lvc ihem IN not uncommon. 
I'liriiciiliir coit^ideiaiiun ongbt he given lo re- 
hixlng Hiiici priivi'iittns nf \\m type in tlirir 
upplioiiiitn in uis ilceih iiiken by a Stale, county, 
or oihrr iitxin^ jnihdii nun. 

Tbt- Itiiitl Nirp tn (he pinccM, when deliiiquent 
land has neither heen dinpihcd of lit a (ax sale 
nur redeemed, i>i tbe ii'.iiiince of a lax deed to 
ihe emmiy, Slate, or oihrr taxing jurisdiction. 
Thin practice* ii mu onivrrnal, since in a few 
KtmcH no litKtiiK unit receives a deed, no mailer 
how ninny times (be pnipmy has been incfTcc- 
tually oflercd iU l*ix Kale, Yrt without posses- 
sion of some suit of title, ntt public body can 
UlkcHie.ps to meet the problem of orderly man- 
agement we disposal of chronically lux-delin- 
quent hunk 



During the last deeade, Stair legislature?) have 
habitually granted various cnnerHsiom u> prop- 
erty owners, such m poslponcmejilH of Hales 
dates various oompnnnisrJ), and rclroae.iive 
reductions in penalties and inlereNl. Tlirsr 
concessions have oft hern made because nf 
depressed economic nrndilioim and have been 
inspired by the best of inolivrn. Nevertheless, 
their widespread and habitual line ha.i had a 
demoralizing effect IIJHHI Inrul revenue systems; 
financially able OWIHTX h;we. used measures 
intended for the benefit nl' really liard-piewd 
owners as excused for 1 tux avoidance, 

Tax compromises, in place nf mure Mrinwm 
enforcement after a period oi'delimpiency, have 
even become established practice in wmm SiairH. 
In Missouri, u reeent Miidy showed dial ruin- 
promiscs commonly apply tit "wild linn IN" 
which were not heiiifi developed under pii'seni 
ownership, Thin lias eneotmincd speculative 
activities, and poHlponemenl of tin- inaunui.nion 
of an effective polity officially proiiutMe land 
development. In some instances, tin- umkim; 
of concessions goes lo the extent ul' (untight 
abolishment of back taxes, an in llu- rase nl' cer- 
tain promotional subdivision schemes un [Mini 
and undeveloped land in the ( >/ai'ks, Bentme 
of the high cost of notice, advrrtlhin^, nc., ;i 
county has sometimes found U le.ift rusily in 
abate taxes in late (mif^i of driimpteni y iluiu 
lo attempt to eollerl diem, A IC-MS cltinoy mid 
less expensive eollc-e.don nyfiiein wnuld iniiUe \*- 
siblc cither the rcNloradnn of pinperliew tu die 
lax rolls, or the e.Hlahlifihiiiew nf uitudier lyjtr t.f 
ownership more favorable 10 pnnlnriivr de- 
velopment, 

TEGUNIQUKS (II' AUMINWTHA'MON 

The orderly litinrllinf{ nf inx rnformtirm 
and of tax-reverted liuulti in nni solely ,i i|tirtinn 
of law. It i a prtihleni of hntb puhlir mhiiinu. 
tratlon and Inw. Knet-eHsfnl Jtiul rnrwiinl-liHtk- 
ing revisions in tax mcdiwln ve(|iiire, cwi lite tme 
hand, general iniprovonieinji in public iulminis- 
trativc cuaioms, and on the tnhcr, wicli stannary 
changes as will render possible ami |jrnrifrahlr 
the observation oflcgnl rcquircmcnw by cartful 
public officials. 



The prnmlure.H required l>y law are scattered 
in NO many separate .sutmes and are NO involved 
that the olliciuls who athniniter them have fre- 
(pu'iilly not mireeeded in follitwiiiK them laith- 
fully. In amwer to ;\ <|iieHtioimnin! on the 
operation of die tax law in one Stale, many 
lurid eiilliTim-N cunfrsscd the uncertainly of 
their Miidei(iiainlinK, ami otherji awkecl adviee as 
lo what die law meant, ( >ne mudem, who took 
die nnnble in make a count for hit .Stale, found 
ihiil ISO MM, ill prnnvwes had to be followed 
from the (imr atisrwimeniH were niadr until tax 
lille waN linally in he laken, 'I'lie conrlH, inler- 
pieiiiiK the reijuiiemeiHH of those multitudinous 
HtrpH, nnnnally hold tax nllieiah In mriet ae- 
rnuniabiliiy. One nlif;hi lapse or inifistep, 
M-euiinidy nninipniiiini in laymen, may make the 
whole |irnn'(hin- invalid, h in not NiirpiiHinf.j, 
dieirfnre, ili.il lax (iilrH are grnrrally viewed 
wilti deep Mitipieinn. 

Kllit ieni .idiiiiiii?i(ialive nr|<;tni/ntinn and prne- 
litv-i in lite pmi'ew of prnperiy aHHe.s.iment are 
vil.il In the tax-enfmreinenl tiyHlem, AntteftH* 
meni i-i in Mune placen handled by .several dif- 
lerenl and oveil.ippin^ ,inhdiviHion,i of unvern- 
meni, with cnit'injuein assent unit conl'uHion. 
In nibei.'i, ihe aMewiiiH area may lie HO fimnll us 
In pm'iude the rMiilillNliinnti of an ellieicnl or 
tri'huiciilly snund iiyMt'iii. Lanil leemdH and 
tlmri'ipiiniiH m.ty nut be kepi accurate and 
iip-iii d.iir, which H an item of Hpeeial im 
|nn*tncr, A f nimimu pr.iriit'e under towiiHhip 
ii^rwiiieiH diid HHinriiinfi under county tiyHleiuH, 
h in ropy ihe lecnidfi of previous yeitr.s and lo 
"pick up' 1 iu-\v oi' nnliiied propcrde.s when 
iiMpihy i'i made tm lo ia\eN due, Old emiiH lire 
mnlinnrd i* new nnen me added, 

In niaiiy St.iiri jiwritimeni i reidly Hf-aHse&H- 
nirni, wheilier nr nni cnnieinpliited by law 
thai is, iiulividtiat litnduvvne^ vlruudly et (heir 
twn vuliMiiunR wilhoui any nhjceiivt; interpo- 
Hliiitu ly puhlii iiN-sfssors. Much properly may 
esntjtr nmit r nUdKeiher and other parcels 
(H7 peireni in nnr intiiaiur) may lie so badly 
tut tu eiuhuiMer the whole, cctllectlon 
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A (Htriitm |*prhii|M it very large portion in 
some nrtitft of chronic tax delinquency nmy be 
clue tu grow uvtr AHenutient of low-vniucd land 
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in comparison with land of belter quality. As a 
consequence, such land may bear too Rival a 
share of the tax burden. Some authorities 
believe that ibis is the one point when; I he most 
productive improvements could be made in tin: 
administration of the real properly lax .syslem, 
Its importance should not be judged by the 
brevily of Us Ircalmcnl here, since (he .scope of 
this chapter permits only brief mention of the 
problem. 

Virtually all authoritie.i agree that adminiu- 
trativc improvements which should be con- 
sidered include: (1) The transfer of asscssiiiK 
functions to a governmental area lar^e enough 
to warrant the full lime of n well-paid and 
technically qualified assessing official; (?.) ihe 
use of competent centralized assessment for 
equalization of assessments among lonil awMing 
units of government; and (3) organ i/ed and 
effective Stale supervision over the local asscHS- 
ment proccs and the records associated with 
the tax collection system by a Stale Tax (lorn- 
mission or equivalent authority. It has even 
been proposed that the whole, nsscssinn; system 
be completely reorganized under a Slate, au- 
thority with a professional stall'. The Slate and 
local governments should not fear that such 
measures would mean usurpation of local scll'- 
govcrnmcnt by the Slate, because ihe making 
of assessments is a technical process which does 
not, and should not, involve policy decisions on 
the part of assessing officials. 

Central collection of taxes is preferable in a 
system in which many small units collect firparale 
levies in a given area. It reduces flu; complica- 
tions of separate records, is more convenient fur 
the taxpayer, saves administrative expenses, 
reduces the possibility of procedural errors, anil 
makes more likely a well-operated system. Tax 
collection by full-time salaried officials bus litrn 
found considerably more eO'eclive than col- 
lection by large numbers of pan-time collector 
working on a fee basis, 

Grouping of all tax levies in a given local area 
and handling them as a unit in current collec- 
tion and subsequent enforcement would also 
help reduce legal complications which may arise 
when two or more separate taxing districts in the 
same area each carry on the assessment, levying, 
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and collection nf laxe.s on t\ w >Silmc 
Knr.h may opcralc- in complete disregard of the 
others, wilh ihr irsnh thai mi (mt . may j )C ^ 
to foreeln-ic lux liens and nbi ; ,'m good t'itle 
'I'hrrr is rlrarly an adv.-mlni'.r in c.m-iolidatmgail 
liens in a .simde cnlnivcineni procedure in such 
instances. 

Ml'.ASIIHl'.lt T.I SlMI'l.ll'V I'lUICKIHlUKS AND 

Ki-Mtuci; ( IOKTH 

Various meamirni are under consideration to 
iniprovr lax procedure, 

AIM-'. TAX }IAI l''!i NKCKSHAIIY? 

ll in ilebaiable whether ilic ordinary "tax 
Hide," whirh is held soon al'ier due dale ami is 
followed by a redemption prriud, is a feature 
wonh iriniuhiF* with iis present condiiiung and 
liininif. ll liH'i been prnptiwil that, ii I ie abol- 
ished, in favor of a .ny-iinn nmli'f which the sale 
would br brld )trvn-;i| yrani iifirr tlic lirsl dclin- 
qucncyaud wiilumi "al'icr-.salr" privilcgcaofrc- 
(Irinpliiin. (Thr( >hio pmrnlnn- isof ihislypc.) 
Taxpayn;i wmild nmthme. io enjoy an ample 
pciind of|!i',icr iluriiift which I hey could reclaim 
Uu-ir prnpi'ily by paying up dcliii(|uent taxes 
and prnaliir.f. Tlim would ronrnpond to the 
pirarnl mlctnpiinn prriuil, i-xcrpi lhat it would 
run bcluir nul ftl'irr a ulc- occurred. 

The proposed :iy;iirm would reduce costs and 
adiniiiiniraiivr wurrirH, fur fewer iractn would 
have in be nllrml fur m\\v fewer tirni'H, and less 
bonkkcepim; wtmltl br nretled, Rnlninptioni 
diii'ini; llie \\n\t i- perioil would make i( unneces- 
sary io oMt'i' fiomr iic many tracts; and other 
Irai'in which are uni initially ituractivr to private 
puirhaHiM'H wuuttl inn have 1*1 be repeatedly re- 
ullered. Moretiver Incal nnvemmcnls would 
Ijain by leeeiviiif; tbr pc-mdiirs which now often 
accrue in tax pmrliiuuTs; anil dt'IiiKjiidiU tax- 
payers who rrdreinnl wnult! also benefit be- 
cimur they wuiiltl mil have in bear the costs 
incurred in oH'ciint-! ihrii piuperiy for sale. 

The mail impnnam advantage, however, is 
that such u syMteiu IrmlK itself to the proposal 
made in chapter H ih.u lax-reverted lands be 
cliiKtilird SIM in ihcir UNC Mutability before being 
odrred fur sale m pi'ivitti- rili/ciiH, If, follow 
!HK lhr'*pprintl cf Kriwc," ihln I" all remaining 
dcliiKpicitl land)! weir automatically taken over 
by the public, wiilumi pcriiuttiiiK privuic per- 



^tobid.apuhlioaKonr.y^.uhlc-lussUV -em 
and then take appropriate steps to dispose ,.f 
them This suction is not entirely new. In 
Oregon, California, Idaho, and Ulnh, nil tax 
delinquent lands arc. now "sold" (or ".slriu-k 
off") lo a taxing nnil (Slate or roimly), witlmni 
being offcrctl to private, bidder*. 

The arguable disadvantage in postponing wde 
so long after delinquency lir.il nee.urs, is thai the 
delay might interfere, with the perfnnnanre nf 
the two main purposes "f I he present lax sale: 
(1) To cncouraKc payment ttl' taxes and (?.) in 
provide menus for raishiK immediate cash reve- 
nue to supplant funds IO.HL an a niii!;e<pien.-e uf 
tax delinquency, Hut it is ditiilnrid wheiher ihe 
tax sale now effectively serves eiihrr i>| these 
purposes. 

In numerous localities, dnrhtii recent yriint, 
the sale has provided liltle nr no htceniive in the 
payment of delinquent taxes, This ha* hern 
because of a luck of purchaser.'i, die rsistriur i| 



a redemption period following sale, nr leMhlaiive 
conccsslom lo delinquent taxpayers, nr itlhrr 
reasons, In sonic areas, nf emmie, ihr lineal til 
sale may still have some eHeet; I ml ii i prnludtle 
that another device, such as lixinw a Millu'ieni 
money penalty I'm 1 delinquent payments, wnnltl 
produce the same result, 

In "normal iimen" rnleniplinns are iiMitilly 
about ns gu UN c.nnrni delhi(|neni'ieH in H ttt( d 
land areas HO that fhcre is liule nerd Ini 1 itn 
tmmcdinic salt* lo provide revenue in ieplmr 
that lost due Lo delhupieneieii, This runnm In* 
said of poor areiiN, where even in mmtiid liiurB 
the volume of (fix delinqnent y cnniiiuies ils 
unhcallhy growth. Nut even dioiufh these 
areas do need iininediiiie revenue in nllsei lax 
delinquency, llie lx side fails in pvovidr it 
because prospective pmvhiiNer.i fur ntnre in- 
terested in reclcmpiion peiudtien ilmn in die 
land and generally rrfuxt* bit! excrpi ( 
tracts they ihink are K"i"K tn ur irdreined. 
Even in ihce arenii then, n (iix symem dim pmi- 
ponecl ihe oalc would proiinhly provide n tntirh 
revenue from redeiupiiunii as rtnild l*e i.lii.iiin-d 
from the earlier Hale procedure. 

Losses in immediate revenue wnlTered during 
a traiutUon period by reason of abmultwinem 
of the lax sale, could be made, up by nhon-ierm 



borrowing. COHI.H involved could be covered 
through intercsl or penalties collccied at the 
lime of redemption, or through use or sale of 
die forfeited lands. 

In periods of depression, when delinquency 
is hii;hesl and Ineal novermuenls arc iu greatest 
need of funds, the number of private bidders at 
(ax ,'i;iles drops sharply in both fp>od- and poor- 
land areas, .sometimes to such an cxicnt that the 
lax sale produces practically no revenue. If, 
therefore, as tnneh revenue can he obtained 
frnin redemptions under ;i system providing for 
a po.'tipnni'd sale during normal limes as from a 
sy.'iiein prnvidim.; for an earlier sale, and, if ihe 
earlier sale fails lo brin^ in immediate revenue 
during times of depression, there is no very sub- 
Miauiial reason why the .sale should not lie held 
at it later dale in order to jjjahi the advantages 
thai accompany it late sale. 

|i>nu:iAi i uitK<:i.nsnki', (IK Tim TAX I.WN 

II die tax olhi'iiils have sirietly followed all 
applicable pinviMiiw of the siatmes, a lax deed 
iiiwd I'm nnii]iaymeni nf taxes would be valid 
and would convey a clear lille. Mistakes and 
failmes in apply laws as complicated as our 
property lax siitimrs, however, arc practically 
unavoidable. Since depriving u man of his 
piopeiiy ii a harsh action, the, courls have 
imhted iliiit administering ollirrrtt observe 
Kimnfoiy ilriiiiln exactly, Failure lo follow the 
Inter nf die law consequently makes inell'eclive 
die puterdimd fitep at which ihe mistake occurs; 
ami Mich invalidity at any ruse mini aiep will, of 
row He, invalidate a tax lille. 

I'mler present conditions, mitmirpo are so 
niimcHiiis dtai it hlnh prrcentaur of lax deeds 
hit'lt fnrce. A purchaser of land whose tide 
depend* upon the validity of a tax deed cnnnol 
know, widioui ciwdy invmi((Hdon, whether 
hi deed \* or lit not one of die few sound ones. 
lluyrrft are enslnniiuily smpieiouH of all tax 
ilretis until their value IK established. 

Since the judHinrnt of a court of adequate 
jurisdiedrm, ctmtirmiuK the validity ofn lax title, 
is accepted tut settling nil doubt, it has frequently 
Iwtm stugKcsied thai Smioi follow the practice of 
enforcing delhujuenl collections by means of a 
judicial Jicilon. The taxpayer could liien appear 
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in court and protect 1m property against, unlaw- 
ful seizure. Some Slates now have laws provid- 
ing for a court hearing before lax-delinquent 
lands can he sold, But even hero .statutory 
qualifications and court intrrprelaliom Imve 
frequently robbed the proceedings of their 1'itll 
effectiveness, .so that tax titles rontinur tit remain 
weak, These statutes could he amended, how- 
ever, and made more effective. 

Of the available forms of adequate judicial 
action, the in rein action to foreclose lax lieu* 
offers most advantages, Ilrielly slated, au in rein 
action is directed against the land itself raiher 
than against the person. (Taxing jurisdiction?! 
in the poorer rural counties simply cannot aflord 
the in personam action with its chihoraie re- 
searches, notices, and costs for each individual 
parcel, winch many municipalities have advan- 
tageously used to foreelose on relatively high- 
value delinquent city properties.) The in rein 
action, particularly when coupled wilh the 
"blanketing" of a multiplicity of delinquent 
tracts into a single proceeding, oilers especial 
possibilities for the poorer rural counties where, 
low-value, abandoned, tax-tleliui|uen( laud 
abounds. Michigan has used this type of pro- 
cedure wilh good results since 1H')3. Until 
Oregon and New York adopted statutes em- 
bodying its principles In 1939. 

An in rem judicial action might he Itegun 
every year by a certain taxing unit, Midi us a 
State or county, to foreelose liens for delinquent 
taxes on behalf of all taxing units, Ml hinds 
delinquent within each county could be, joined 
in a single "blanket." action, in order lo lower 
costs. The action could lie begun at the expira- 
tion of a "period of grace," such IIM suggested 
above, or sooner if desired. In either ease, the 
essential parts of tho. action would consist of; 
(1) Notice to landowners and other interested 
parlies, (2) hearing before the court, (3) judg- 
ment, and (4) sale, The sale might automati- 
cally transfer all lands to the Stale or county 
pending decision ns lo their final disposition, 

One of the most important elements of n fore- 
closure action is the giving of notice to pnwim 
having an interest in the, laud that action linn 
been started, since proper notification is essential 
to enable the court to pronounce a binding 
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judgment. There is no question but that 
<1(mrl llil!i '"N"^ Jurisdiction to adjudge t h e 
rights ,il anyone who is served personally wi ,|, 

notice, even lhou r h he i K n ()n . [|, ( . no tice ami no, 
"Pix'i'riimmrt. In many cases, however, panic 
ularly io tax-cnlleriinii artinns, il is hupractica 
!>!< Hi serve personal notices ,, ^^ 
interested, li.r ihe rea.'um ibat some may be 
unknown ur iiiipus-iihlr tu lind; mid in the col- 
Irclion of l.ixes on Inw-valnr lands, die costs of 
.service ,in<l title- w . im .h , (inil all intonated 
parties wunhl often exceed (he value of t l lc 
property. It is iherefure K<'"t'ra!ly considered 
desirable hi litx-nillerliun actinns llim the notice 

INIH simple and iiie\penMve;mnay be consistent 
wilh cun.'iiiiutiou.d rrquiirnit'iitu of due process. 

The ;di;iiilute luinitinnn nuiice lhal meeiscon- 
Hiiiminnal requirements IM nut eniin-ly certain 
Itui ii IN well tviiiililished lhat no personal service 
h re(|iiire<l in ;in in rem iieiiun. It is sufficient 
to publish a noliir wliieh describes ihe lands and 
inlorinit all "intnesie.l pt-i'-miiH," without nam- 
int; them, of the nmrl iiriicin. This notice 
generally npcakiiui, Jihmiltl he published several 
times to make Mire, n far a.i possible, tlmt it 
come.') io [he atteniiun of everyone interested, 
I'uhliriilinnn site u-mally iiparcil a week apart. 
lly a I'J.V'i Mamie, Mirhi^.m attempted to dii- 
peii'ii- witti ihe ptihlishinf! uf liind de,icri|)tions 
in the nuiice nml reipiired merely a sliort Htatc- 
menl llial a lim uf ihe lumln alleelcd could he 
iniiperted in ihe rnuniy inswurci-'H ollico; but 
ihis MitUiir WIIN ilerhucd uni'oit.miiutional by 
lite Siiidf Siiptemc Ctuni, The Now York 
lefdnlattire in lu;V) proviiled fur much the same 
wii'i of noiiir, wilh ilie aihlitiuii lhat woriiing 
of iht* iiriiuit nui'it jilsn hr mailed to the land- 
owner. The diUeTciice lietwren the two pro- 
eedure.i may be Millicirnl tn establish I he con* 
Kiimtioiiidiiy of ihr New York statuie. If the 
law IN upheld, ihi-i inexpeiiHivt' means of giving 
uiitice may pruve of value ttt olher States. 

I'ullmviiiK ntilicr nf iifiiim to forecbso the 
titx lieu, iiny liimtnwnrr, tntirtgagcc, or other 
prison iniere,HH'd is privileged |o file nn answer 
and link fur it separate hearing hrfiins the court 
with respei't Ut his ir.ict of land. Usually, the 
iwiiit-H raised hy hi'; inwwrr would not require 
thai ariitin Ir nuipprd mi (be remaining lands, 
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although it might under MIMIC ruvmnslauees 
as in cases where Ui l'Klity nf nn r ..... v ta 
levy were involved. IHsereiinn to decide 
whether the main action should he mispended 
pending the disposition of ilic wparaic hearim-, 
coukl, of course, he placed wilh lllr J 11 ; 1 '' 1 '- 

At the hearing, whether in (In 1 main action 
or in a separate one, the delinquent lax lint 
prepared by the I"* collector would IK* piiniii 
facie evidence of (he amounl iliu- nn each Irart 
of land, as well asofthc observance of all cil' llir 
(.tnlulory requirements. The owner, if IK- chniic 
toappcnr, would be allowed In make ;i defense 
indicating dial, no tax Urn exi.'Krd njjjiinm lti 
land or that the amount shown on the hunk* 
was not correct; and the enurl would determine 
his rights. If no one defended the union fur 
certain tracts of land, and the eouri found ilitti 
a prima facie, ease anaimil the lauds wad estab- 
lished by the eolleetor, jud^im'tn would be 
rendered on belialf nf the taxing unit, ordering 
the lands to he wild in satisfaction nf the tax 

debt. 

The sale, following an in rein judicial action 
to satisfy the tax debt does not mpiire fintliei' 
discussion, except to note thai if linuhi are nifned 
to private hidder.H at an adveilbied ruilr, thr 
sale proceedings xhnuld he n-viewed and t'nn 
finned hy the court lo nwsnrr tltat lliey were 
properly carried out. On lite other Imml, if, 
as rcconinicnded, all land* are "wold" (n (lie 
county or Stale which h merely a bunk- 
keeping [ran.iiiclion conliriimtinn may not br 
required, 

The laws of HC.vrral Slulr.i [irovide I'nr judiriiil 
actions of one, form nr iimuher whit h th not 
result In sound tilled. Hut their le^ishtiivr and 
judicial histories are frequently rich wiili infur- 
mation that will fp'ide, ilir lut|iiitK til' a new 
statute seeking to avoid thr failiujjM nf ilir nlil. 

Under xultaliln HlalntcH, if ;niy pri'snn in- 
(crested in lax-delin<|iienl hmdH fidlw tn appear 
in courl and contcHt tht* aetiitn, he Kciirnlly 
cannot complain thereafter against ihr Male of 
the land on any m'onntl thai he in^lu luivc 
raised In the judicial actinn. He hits had hin 
chance lo be heard, and it failure lo lake ml- 
vantage of it prevents hint from complaining 
thereafter, There arc it few cxecpiiom, Inn 



lliey ner.ur nnly under Hiich unusnnl circum- 
Hliinirs that i hey are of H\\ K \H practical inipor- 
tanec. In many Sliilcs, however, existing laws 
i;nveminn judirial aclinm in lax procedures 
prniiil many harrablc rninpliiintH lo In; rained 
laler in miii.t ailackin^ lax lilies. 

I'llUIKIIIION (IF tllll.DKltS ()!' INVALID TAX TITI.I'.S 

Many points al which nmiiikeH alt'cc.tini; the 
validity nf t.ix lilies ran he made have been 
iiieiiiiniirtl. Several lejfal dcvieeH, aside from 
judicial prum-dini^, have been perfected lo 
M-nur at. leant pailinl prolcrlion against, tlicir 
c'llrrl. 'I'be.'ie include ruralivr iicis, statutes of 
liiuilalinn, and laws requiring persons wiio 
Minrsiil'ully ;itlack ;i lax title to pay hack taxes 
and ilu* value nf unexhausted improvements 
t niiiitruned hy the lax tiilehnlder, Ahhounh 
die piniection oll'ered by them is in no case 
rnmplele it i>i ucvcrthelesH substantial, lly 
di!irntu'iu;iiiK lawsiiitfi to break lax title, or 
uiheiwinr limitim; the cimdiliniis under which 
jiu.uk'i nn lax title can he made, these devices 
iifivc lu improve the marketability of (ax titles 
and al the );;uite time to lay the basis for effective 
l.ind pnlicy, 

A curative act in one providing dial certain 
misiitkrti or defecin urcurrin^ in the taxation 
pinreM will nut ailed the validily of a tax sale 
or a tax ilml. The type of defect thai can be 
iivnided by curative ac is is restricted hy limila- 
titui'i nf ihr I'Vileral and Stato (Initniilulions to 
"mlnimal'ides and inrHularities" that is, mal- 
\r\* of minor prattiical importance sneh as 
clerical rtrois, failure lo deliver the lax books 
to thr collector within the prescribed time, or 
failure to verify the delinquent list, and so on. 
The rcitsnn fur rcMiieiiuK the scope of curative 
ant is tlmi their operation in relroaclive; and 
rnmrquntlly, In ^Ivr ihrm broader ell'ecl would 
depiivr landownn'H of faihsianlial vested righla, 
DrlVnn HO vital in character us lo be beyond the 
irumprnivr irach of a curative act are called 
"jmi"diiiiniml." Juriwliciional defects arc so 
hatiic, thai il id impuwible to cure them rctro- 
ui'tivfly. They include such tiring ns erroneous 
dm-iipiions of llir, lantl, or failure to give ihe 
taxpayer miller, of his assessment and u chanee 
ut proicai U, arid the like. 
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Statutes of limitation place delinite time limits 
within which objectors arc privileged lo In- 
heard, or to be forever barred from questionim; 
the tax liilc. Their underlying dieory in Ui;ii 
if a Iniiclowncr known, or should know, that ;i 
tax deed to his land has been issued (o anodier 
and he docs nothing to test ii,s validity vvilltiii a 
reasonable period of lime, it may lie asMimrd 
that he feels the (ax deed In |,c valid; ami 
accordingly die lax deed in conclusively pre- 
sumed to be valid. The public iulereM, more- 
over, requires that uncertainty in hind owner- 
ship be avoided, and that question:! of liile he 
sctdcd without delay, Stalulcu of limitation* 
thus go much further lhan euradve acts; hni 
because of a lack of unanimity in emirt deci!iiiniH 
it is impossible to say just how they all'cci jurisi- 
diclional defects, 

Court interpretations of statutes of limitation 
vary from Stale to Stale and often reveal a con- 
siderable degree of judicial confusion, Several 
courts have, for example, failed id recof f ni/r die 
distinction between curative nets and tuauur* <,(' 
limitation, and have eonMrncd ih<> laitcr M 
though ihey were the former. Siraincd rim- 
mi-notion of the language, of (lie M ialuteH Imn 
been frequent, Nevertheless, four ba.xiccomimi. 
Uonal principles concerning mamie* of limiia- 
tions in tax-title matters are, apparent: (I) There 
must be some actual or eoiiNlrueiivr knowledge 
by the landowner of the, opposing elaim of ,| lr 
tax title; (2) the landowner must he given a 
reasonable period within which (o atluek die 
lax title; (3) the owner must have, available - ( 
real remedy to attack the tax .[He and , rjllilll . 
Mi his rights during the rmming of the limita- 
lion period; and (<l) n * long a,s the delin.mem 
taxpayer retains physical possession of die , m , n 

riihfi, a 8lalUt f HinUluI(m cuniltlt " l'i 

The requirement that there !,< on.e neiual 
or constructive notice | 8 ordinarily H a,islie<f 
by the recording of the tax deed, n ||| IOII|lh 
o her methods might also be adequate 
v d by law . A.forwhatcon.mutai^ . 
able penod, the United Siata Supmw Cm , 



provide a longer time. Th c 
that the landowner po SS e a a 
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'It-iy Jiavi- hrcn pl.rnl tm [he land since die 
'line ,,|' ihr Mx ,!,,,.,! IiUWH ()f lhh (y|)c havc 

bfen rnnrti'il in hitlMim and Ohio to prevent 
l '''^ nu i,,x ijilri Iirhl |, y t |,r Stale; nnd 
ArkJiiiKiN him a s i m j| ;)r ,n| t ,i m ,. pmirciing nil 
ix iiiMui|i|rr. l-'milirr pruieriiun is nffordcd 
n liilf if ihr tuinrAhful iitin. krr is also required 
I" |my ..II luicji i;,^^ p rn;l |,,v^ I,IK| interest 
fr r;rh yr;tr II'MIII [hr liifii ilrlinqunioy 10 ihc 
<mie Hi? M K ,|ml i, hrhl invalid. In Minnc- 
ibi^, MIDI mn>,! he ilrlivrrrd ttt iho conn by 



the attacking pnrty when he commences .suit. 
If he is unsuccessful, the money is returned to 
him at the termination of (lie suit, hut is paid 
to the proper party if ho recovers (he land. 
Such measures in many instances, would a fiord 
a practical method of protecting lax titles in 
areas of low-value land, 

CONSTITUTIONAL CONKII JKKATIONH 

Any modification of (ax-collection statutes 
must, of course, conform (o constitutional 
requirements. At various points above, par- 
ticular constitutional problems have been dis- 
cussed; but their are a few others which al.so 
merit mention. 

An imporlaiH question is whether, under 
constitutional provisions, (he law in force at 
the time of the tax sale IUUHI govern subsequent 
procedures or may be changed by ihe Icgista- 
turcs. Chronically delinquent, lands consiiiule 
an immediate problem, but adequate legislation 
designed to expedite solutions to thi.s problem 
cannot be adopted unless legislatures an- free 



to abandon existing procedures where necessary 
and to develop new ones in their stead. With 
the possible exception of a few States, it is 
believed that legislative authority is ample for 
iliis purpose. Most courts hold that, while the 
rights of a landowner whose land is sold to a 
private purchaser at a tax sale arc fixed by the 
I lien existing law, this is not true when the 
lands fail to sell and arc struck off to the State 
or county. According to these decisions, the 
-States are free to provide new procedures for 
lands which have not been sold to private 
buyers. 

Orlain constitutional requirements prevent 
arbitrary action by legislatures, and may bar 
shortening the redemption period or imposing 
more onerous conditions of redemption. But 
it seems probable that requirements for notices 
of expiration of the time of redemption could 
be greatly simplified and that a judicial action 
could be used to foreclose a taxpayer's interest 
in delinquent property as suggested above, if 
a legislature so desired, 



STATE LEGISLATION FOR BETTER LAND USE 



ter / 



State Land Purchase for Land. Use 
Adjustment 



T)UBi.ic BODIES choosing nmontf available 
*- measures for improving land use are in a 
position to make ccrlain clear-cm comparisons. 
Can the job bo clone by regulating the we and 
occupancy of the land through devices such as 
land use regulations, zoning, and reHtriciivc 
covenants, or docs the situation require public 
management following purchase? What arc 
the long-term costs under the two types of 
devices; do the subsidies now extended by 
public bodies exceed the cost of acquisition? 
What arc the benefits under the two methods 
in terms of individual and general welfare? 
Gases where desired ends can be obtained 
through zoning arc cliscimcd in chapter 1 ; cases 
where land use regulations arc adequate, in 
chapter 3. The following paragraphs cite in- 
stances where public acquisition, either UN a 
supplement to or a substitute for regulatory 
action, promises most for good land use. 

SITUATIONS IN WHICH STATK LAND PUUOHAHH is 
DKSIRADLB 

State and local acquisition seems desirable in 
the case of lands where public acquisition would: 
(1) Supplement zoning in eliminating excessive 
governmental costs for services rendered to 
isolated settlers; (2) supplement land use regu- 
lations on lands where the regulations arc 

This chapter WHS prepared by [lie following mihrom- 
mlttcc! Edward Great, chalrmnn, Roll Conservation 
Service; Ellcry A. Foster, Bureau of Agricultural Ecu- 
nomlcaj Virgil Oilman, Extension Service; Edward 
Stone, Farm Security Admtnislmilon; Alfred B. lliiillnn 
Forest Service; Paul Taylor, Omcc of Und Uw CoonlU 
nation; John R Drnxlcr. Soil Conservation Service; 
Maurice Silvcrman, Office of the Solicitor, 
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inapplicable; (3) ronlrol bn/ards to the public 
beailb ami safety and io adjoining property 
('I) rc.Hloro lauds from idleness ajid depletion to 
productive. uses yielding revenue to local com- 
munities; and (S) facilitate proper use of State 
or county lands whirli have been obtained 
diroiiKh lax rever,iion or foreelomire or in other 
ways bin not acquired lor unite Hprcifie purpose, 

'I'd SIII'l'l.KMKNT /(IN1NO IN THK I'.I.IMINATION OF 
I'.X(!I'.SH1VI'. (HIVHHNMKNT 



Lands iluu need lu be acquired by the public 
in order > eliminate excessive. Kovcnmiontal 
COHI.H air ordinarily occupied lands located in 
sparsely settled arras nninitjihle for settlement. 
As indicated in rhapicr I, omipitury of isolated 
fiirnw in mirb nriMH IVe<pienily results in unduly 
hitfh atstd per family in furjiisbin^ puhlic 
sci'virt-H and fai'i!iiir,i Mich an roads, .schools, and 
relief. In a number of i-;i,Hrn, the occupied 
property could br acquired HI u [trice equivalent 
to the. expense of maiuiaiuiug (be roads and 
transporting the children to Ncbool for 1 or 2 
years. 

XonliiK enabling artx itonuttlty do not provide 
for tbe rliiniiiiuiun of noiiciinlbrming users of 
ih land. To do NO mi^u violjiic Slate find 
I'Vde.rjil cnnsiilulioiiN. .Srulnx who are cur- 
rently eansiiiK exce.isivc pultlic rxpe-ndiinrcs for 
pulille, NtM'viceH can ihrreforc roinhme to require 
lhe.it; Hfrvicc.4 after \\\\ ;il -ea has been stoned. 

Sonic of [bend studcr* will leave later. Where 
the family that IUOVM in dm only one requiring 
certain fat-Hid, iut goiiiK rliniiuates their cost, 
But if die fiunlly dun moves hfin been using 
public facilities in ronjuncium with a few other 



isolated settlers, the total cost of furnishing 
public services and facilities will not be reduced 
by its going; the per capita cost will be increased. 
Only after all of the isolated families using a 
particular road or school have been relocated 
are significant economies rcali/ed. An acqui- 
sition and settlement program through which 
movement from the area can be accomplished 
as rapidly as the people become willing to 
move therefore greatly strengthens a zoning 
program. Acquisition, hy enabling tlie settler 
to realize on his equity, assists him in locating 
elsewhere. 

In dealing with this problem, the first step 
should be to prevent further settlement on iso- 
lated farms by /ouing areas imsuiled for agri- 
cultural purposes against further settlement and 
hy retention in public ownership of lands which 
have reverted through tax delinquency, 'flic 
second step is to correct the existing situations. 
Where State aid for roads, schools, and other 
public, services and facilities is supplied to local 
government, the Slate as well ns the local gov- 
ernments has an interest in the development of a 
program for the solution of the. problem. Acqui- 
sition of the occupied and isolated farms which 
occasion the high cimts for roads, schools, etc,, 
thus assisting the families to relocate in estab- 
lished communities, seems to be the most eU'eo 
tive way of meeting the problems presented by 
individual cases. A program involving the no 
quifiilion of such isolated farms, jointly planned 
and carried out by tin; Slate and local govern- 
ments in cooperation with local groups, is a 
practical meaiiM of ellceting economies in the cost 
of rendering public services and supplying public 
facilities, 

Aside from savings in the cost of public services, 
there, arc oilier reasons for an acquisition pro- 
gram to accomplish the relocation of noncon- 
formlng users. Isolation breeds temptation to 
break game laws, Isolated farms in a forest 
'/one may be a (ire menace. Many isolated 
settle arc on Mihmargiiml land and require 
public relief of one, kind or unrulier. Savings in 
public relief alone would, in many instances, 
justify the cost of acquiring these holdings. 
The fewer the noneonforining users, the easier a 
zoning ordinance is to administer. 



TO SUPPLEMENT LAND USE REGULATIONS WHERE 
REGULATIONS ARE UNSUITABLE 

In many instances, land use regulations will 
accomplish all that is necessary for good land 
use. But in other cases they arc for economic or 
constitutional reasons unsuited to the problem 
"I hand. The following example may be cited 
as a case where land use regulations would be 
ineflcelive or difficult to apply, whereas acqui- 
sition of the land, assistance in the relocation of 
the family, and reforestation of the land by a 
public agency could accomplish the desired 
result. 

A farmer within a soil conservation district in 
the southeast is living on a small tract of hilly 
land. He and his family arc largely dependent 
upon the income derived from the small, steep, 
cultivated fields. The land all classifies as too 
steep to remain in cultivation even with com- 
plex soil erosion-control practices; the bulk of it 
should he planted to trees. Erosion at present is 
severe; the silt is doing damage to good bottom 
lands by depositing infertile debris on these lands 
and by raising a stream channel and thus 
reducing natural drainage, There is little 
doubt but that further cultivation on this tract 
should be stopped. Hut the limited resources of 
the operator who is also the owner, make land 
use regulations difficult, if not impossible, to 
enforce. The farmer cannot pay for the plant- 
ing of trees which the regulations require, nor 
wait for returns from the planting. To eke out 
even a meager existence, he must continue to 
cultivate the land. 

If he continues in this fashion, and the land 
use regulations are not enforced, the time will 
come when he will no longer be able to produce 
a crop, will cense to pay his taxes, and will 
finally abandon his farm. Eventually, the land 
will revert to the county by the tax-delinquency 
route, But this will lake years, and in the 
meantime, bottom lands many limes more 
valuable than his whole tract will have been 
ruined or severely damaged. This Joss of both 
soil and human resources could be prevented by 
the purchase of land and the relocation of the 
family on more suitable land. The payment 
received by the farmer for his poor land could 
be uncd as a down payment on his new farm, 



Comparable instances might he cited from 
lands suitable only for gnr/iiig as well a.s areas 
suitable only for forestry . The end point under 
such circumstances if) public ownership of llie 
land but in the interval much damage to soil 
and people will have taken place. Through 
public acquisition at an earlier point, preven- 
tion of further severe erosion and relocation of 
the families can prevent louses in productivity 
and value of both the lands in question and 
other lands that they a fleet, 

TO CONTROL IIA/AUm TO PUHUU IIKAI/H! 
AND SAI'KTY 

Individual practices on certain types of Imul 
in some localities are hazardous to the public 
health and safety and to adjoining properly. 
Serious wind erosion areas, lands used in a way 
that menaces public water supplies, lands with 
excessive surface water run-oil 1 creating Hood 
hazards, and lands that arc major sources of 
silt and erosion debris in irrigation systems and 
stream channels sometimes need to be acquired 
outright in order to insure proper land use. 

Where stabilization of shifting sands, which 
are destroying adjacent farm land, building 
and other types of property, cannot he brought 
about through cooperation with the owner of 
the land causing the damage, it would seem 
appropriate that the local or Stale government 
acquire the land in order to effect control, 
Several areas on the eastern short! of Lake 
Michigan and on the Pacific coast in ihe .State 
of Washington present such local problems of 
shifting sand chines, Unless action is laken lo 
stabilize such lands, they may prove an increas- 
ing hazard to adjoining property. 

No quanlitative figures con be given on the 
use of lands in a way that menaces public water 
supplies, hut there is a general irend in the Mast 
toward land acquisition to bring about safer and 
more adequate municipal water supplies, Land 
has been so acquired within the watersheds 
from which Ashcvillc, North Carolina, Boston, 
Massachusetts, and New York City derive their 
water supplies. The Public Health Services of 
Vermont and New Hampshire nre advocating 
that communities acquire land necessary to 
secure the safe water supplies essential lo full 
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re.ali/alion uf rommuniiy income from the 
important tourist trade in thin section of U lc 
country. 

Kuril year ninny small villages and farmlands 
fuiller comidn-idilr damage, from i| ils h fl 00( | s Qn 
small Mream.4 which pass throni'li [hem. T| le 
watershed nnwiuK llie damage may be small 
and tint a pan of a larger Mood-control problem 
the Holm ion til' which would eome within the 
purview ui'lhr Federal I'lond Control Act, The 
rout may he within tin- means of ihe local com- 
munity. In many iiwianreu, damage can be 
ahiuiHl entirely cliininainl by Stale and com- 
munity ar.iinn at a fraction of ihe accumulated 
cost of nun unrolled Hoods over a (facade, 
Application ofjitiit and wain 1 nmsn-vaium prac- 
tice* in the eoMlriliniini; watershed, installation 
of flood-control .sinu'iuirs, and control of land 
use in Hood plains may do all that is required, 
Hut in some ease, 1 !, it may lie, neecusary lo buy 
Mime of the land un which soil mid walrr conser- 
vation prae.tices are to he applied in order to 
prevent uses inroiiHi.strn( with the solution of 
the problem, 

The-st: .'.null Niniie|.;ic airu.-i uuiHi be carefully 
controlled in order to permit Ihe maximum 
ell'eeiivrncttt of llooiUcomrol iilrur.tures. The 
lawln when acquired can usually he devoted to 
community or county IwrsM or other beneficial 
wes. VVIiere Hood-control HlnirLnres arc in- 
Htalled, it will he necewury to pnrrliasti ihe land 
or llowaf.{0 I'lKltiH lor the. area to be inundated 
during period;* of rxcrsnivc mnfiice water. If 
Hood conirol is 10 he the finlc public, purpose of 
HinictniTH hiHialled, the ehniee Imtween acquiring 
title, to ihe hind or flowaK*' riKhw i purely a 
insutcr of economy. Where the Mnieture is lo 
serve n multiple purpose, Mich us water storage 
orra-rculion in addition lo Hood control, acqui- 
sition of title to llie land in usually preferred. 

Not infrequently a very loc;ali/.cd area is the 
KHIWJ of most of the dehris that settles in an 
irrigation dwnne.l. Ways of correcting the 
flitnatiun are to (1) build n water-spreading 
device at the, local area, or (2) rc.vcgciale llie 
area and exercise, jurmgeiu conirol over its use. 
In cases where, these, moans of control cannot be 
worked out cooperatively with the owner of the 
local area, the area should bo acquired. Like- 



wise, where local areas of .severe gullying con- 
tribute most of the .silt and debris which is filling 
in a stream channel, and thus destroy good 
valley farm land, as in Northern Mississippi, the 
acquisition of such gullied arena would be justi- 
fied, provided that such gully erosion control 
cannot be brought about more edieiently without 
purchase. 

TO RKRTOUK 1DT.K AND IJKIM.KTKD I,ANDS TO 
I'llOlMKlTlVITY 

In areas where there; are large acreages of 
depleted and idle lands, Slate or other public 
acquisition of such "loafing" and low-production 
acres would open tin; way for consli'uelive work, 
restoring them to more productive uses as com- 
munity pastures, State or community forests, 
recreational areas, Because of their low pro- 
ductivity, such lauds are now contributing little 
to the income of the communities whore they are 
located. The rehabilitation of the productive 
capacities of such lands, in many cases, would 
greatly broaden and strengthen Ihe economic 
and social basis of the community through in- 
creased production, improved employment op- 
portunities, enlarged volume of business, and 
more stable properly values, 

lu some areas, the problem of idle and de- 
pleted lands has not been carefully investigated, 
nor recogni/ed, for that mailer, 1 ml enough at (ra- 
tion has been given to the problem in other areas 
hy residents, research and educalioual workers, 
and officials in charge of public programs hav- 
ing to do with laud use adjustment fo reveal the 
need for positive action. 

TO PKUMIT MANAUKMKNT III' TAX-DKUNOJWNT 
LANDS 

A considerable extent of land obtained by 
Stales or counties through lax reversion or fore- 
closure is intermingled with oilier land which 
makes difficult the attainment of proper use of 
the land in public ownership. Inasmuch m 
land coming into public ownership through lax 
delinquency is not obtained in accordance with 
a preconceived plan or for a specific purpose, it 
is sometimes necessary to buy adjacent lands in 
order to facilitate efficient management and 
administration, 



EXISTING AND PROPOSED STATE AND LOCAL 
LAND ACQUISITION PROGRAMS 

Existing State and local land-acquisition pro- 
grams include: The New England Community 
forest; New York submarginal farm-purchase 
program; Michigan land exchange with the 
Federal Government; and proposed legislation 
in Wisconsin providing for buying out noncon- 
forming users. 

COMMUNITY 1'ORKSTS 

At present, there are 1,700 community forests 
in the United States, of which 375 arc in New 
England and 579 in New York State, The num- 
ber is increasing at an accelerated rate, Twenty 
States (all 6 New England States) have au- 
thorised the acquisition of land by towns, com- 
munities, or other political subdivisions. By a 
statute enacted in 1940, Virginia has authorized 
acquisition of "public forests" by certain political 
subdivisions. Other States have authorized 
acquisition in specific areas, 

The possible benefits of community forests arc 
many. They can produce cash returns from 
sales of forest products, furnish employment, 
and supply communily fuel yards. They can be 
used for recreation, and with certain restrictions 
on such use, they may be the source of safe and 
constant community water supply, 

STATR l>UUOIIASIi OF EWBMAUGJNAI, LAND 

Since 1923, the New York State College of 
Agriculture, in cooperation with other State 
agencies, has been studying and classifying farm 
areas in New York State with reference to their 
suitability for agricultural purposes. As a result 
of these studies, certain farm areas have been 
designated as suitable only for recreation and 
forestry, and in 1931 the State authorized a 
program of purchase to bring submarginal farm 
land, much of which has been abandoned, into 
public ownership for forestry and recreational 
uses. The 20-year program anticipates State 
acquisition of land at an average rate of 100,000 
acres per year until 4,200,000 acres have been 
acquired. To elate about 400,000 acres of land 
have been acquired, or about 50,000 acres per 
year. 



WISCONSIN PimCIIAKK 1'UOl'OSAI, 

A proposal for buying t noncmiforming 
users in /oncd areas, introduced in the Wiscon- 
sin leg! slain re during the regular session of 1'KV/ 
(Assembly Hill No, MS, A), pawed the. lower 
legislative house, but was not voted on by the 
Wisconsin Senate. The bill proposed Lo NCI up 
a State settler-relocation commillee io investi- 
gate eases of high (governmental cost.s of rondo, 
schools, and other public services reHulliiiK from 
remote or isolated settlements within restricted 
use, districis established uiuliT coiiuty /oning 
ordinances. With (he. approval of (tir (Jovenmr, 
(lie eominiuee was aulhori/.ed to purchase lands 
on which mmeou form ing users had been estab- 
lished before (he enaetmenl of a comity /online 
ordinance, when the removal of the, owner, 
renter, or purchaser under a land contract 
would effect savings in State funds or Stale con- 
tributions to local units of government, <>r built. 
All lands so bought would become State forest 
lands. 

Provision was made for a settler-relocation 
fund. To start the purchase of laud, the bill 
would have appropriated 8,10,000 for the I'usi 
year of (lie program, #2fi,000 for the sn'unii 
year, $20,000 for the third year, and 810,1100 
for the fourth year, In addition to these initial 
appropriations, purchase was to be linimced 
with savings resulting from the relocation of 
families. The. machinery for ihis was as followti; 
After the committee ell'ected the removal of 
settlers, it was to determine how much of the 
Slate aid to schools and town roads "were made 
necessary by [lie presence of such seiiler.i for the 
year preceding their removal." Thin amount 
annually thereafter, until the end of 1<M-|, w;w 
lo be paid into the fielder-relocation fund 
instead of to the school districts and tmvnn in- 
volved. These funds would then be used to buy 
out more families. 
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Certain characteristics usually asHOcialcd with 
a successful land acquisition program arc; 
(1) Adequate planning to assure the selection of 
proper lands; (2) designation of an agency lo 
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acquire the land; (it) alignment of definite 
re.puuMlMli.ies ;, m | aciivhies , u, ( . 
rljiiiT.nl with th<- job of neqnisiti,,,,; and (4) 
'.''lablishineiit of clear and workable methods 

l)t ' f'naurini; the pnif.r; including tin: ncccs- 

Hary enablim; legislation, 

1'I.ANNINll A I ANIl-Ai:<.lU|!tlTHIN I'HOOUAM 

A lii!i( irquiMleol'a land-acquisition program 
lii a ileliiiile mean;! of determining die areas in 
which lauds need > be minimi for land use 
adjustment pnipu.'jni. Siaic land use planning 
commiileeji, working a ibcy do wilh the county 

laud iiiic plauuhiK cm him in idt-ir respective 

Siaiffi, provide a me. inn ul' cuordinaiiou at the 
Stale level, an well as an excellent source nf 
iiil'di illation reminding desirable acquisition in 
the Siatr a;i a whole, 

Similarly, loc.d l.md use planning committees 
and local opeiaiinn aijmeie;; Mich an noil conser- 
vation di'iiriciN provide opportunities for local 
review of ihe tut*d .'iiiuatinn. /lining hoards 
road, .'iihotil, und tax-colleeiion olIicialH, and 
tilhcr Slate and loial ai;''iicie!i and olliciais can 
iiMiht, tbioiudi laud ii.M 1 planning coiuuiillcCT, in 
die pieparatioii til' plan-i liy uieaiui of which 
actjni'iitinn i;i b)otii;ln into apprupriute balance 
wilh dial of olbri iin'.i'.iurrj. (ieiierally those 
ninitninrri, .otcncie.'., ;ntit ufliciahi develop infor- 
Illilliuu with refeinicr to llie iiecdH Inr ilCfjuisi- 
lion in paHiml.ir aie.in. Likewise, local com- 
niiliet'.'i, .iMeitt ie-t, and njliriahi a^hi in evaluat- 
ing anil I'Miniattm; heiielit?i ofpiopos<'d purchases 
in irlatiitn lo rnsin. Sui'h hcneliiH include sw- 
ings to be made in in.id and fichnnl expenditures; 
direct c.iNh irttiiMM from UK- use and niiinnge- 
iiient uf iici|iiiicd landfi Inr gia/iug, forestry, 
wildlife, ami cm ration; atitl waviiifjH lo be nuwlc 
by pieveiitiuij ibe tlrpusilinn of dilt and debris 
Jit Nlieaiu and inii^iliiui cbaiiueh. 

The cooper. itiim nf ibe hral rominunily is 
CHiciiliiil bttih in developing plans forac(|iiisition 
and in ranyiiif; tint ibr ar<|iiiMiion itself. 
This fa li'W mil iiitly hrt'aihe a Micccssful 
ncquiHiiion promant IIIUKI have ihr supporl of 
local public opinion, but idxn because acqui- 
aitUtn in only nur uf tbr fiiejts for bringing 
nlxMii Hijiime!! in the utili/.ition anrl mnnagc- 
incni (if land. Usually iti;<piisiiion as such must 



be accompanied by other types of action, such 
as land-development work to improve' and sta- 
bilize the productive powers of the land, meas- 
ures to attaint families on poor land to move or 
make other adjuslmentfi, H-organi/ation in .some 
degree of public, service, particularly road.H an<l 
schools, changes in (he si/e mid type of farm 
units, and changes in leases, and other tenure 
arrangements. In particular, (he development 
of good management plan.s for nmmmnily pas- 
tures, community forests, and recreational areas, 
calls for widespread Itirnl understanding and 
coopcralion. 

DKUIONATION (' AN Adl'.NClY T(l ACOJMIU'. LAND 

. In many eases Stales will probably find it 
desirable to establish u special Slaic oilier or 
agency to handle die program. Surh an olliee 
or agency may be purl of a conservation depart- 
ment or commission il' one exists; or it may be 
sot up as a separate ar,eney wilh adequate pro- 
vision for the c.oordinalion of dtose State 
activities Hpec.inlly cow-mini wilh, or direeily 
hearing upon, die acquisition of land fur adjum- 
inent purposes, In addition to currying onl 
land acquisition for land use adjuHlment pur- 
poses, lliiH special olliee or agency at the State 
lovcl should lie in a position to provide acquisi- 
tion services for local nniiH uf government having 
authority to purchase limdii for land use adjust- 
ment purposes. 

In odier cases, nilhrr ihnn establish a special 
agency, the Stales may rnlrust the, adminiHtra- 
lion of the program lu a qualified established 
afieney -inch an a forntivy, wildlife, park, or con- 
ficrvalion de|)artmnu. Tltis will be highly de- 
sirable where the nainrc of the lund use adjiiHl- 
mcnt soufthi tlironnh the (wquiwilion pro^nun 
ia similar to the program <tf the exisiinn con- 
Bcrvdlion and <ti:vrlopiunnl aRency. In ,such 
cases, U will still be necessary for the adminis- 
tering ageney to keep in mind at all times that 
it is carrying on two types of programs; that 
acquisition for the land use adjustment purposes 
must always bo focimecl on problems arising out 
of land UHC, nnd that purchases under it must be, 
aimed primarily at correcting land use mnlad- 
juatmcnts in fipcdlii: areas with a minimum shift 
of land from private to public ownership and 
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with a maximum utilization by local people of 
land resom-eeH consistent with a desirable degree 
of conservation of the land itself, 

I, AND- ACQUISITION PROCEDURE 

A simple but well-defined acquisition pro- 
cedure and ii definite placement of responsi- 
bilities is prerequisite to State program of land 
acquisition to bring about land use adjustment. 
The land-acquisition agency should be respon- 
sible for (1) receiving purchase proposals pre- 
pared by various groups or agencies, (2) prepara- 
tion of proposals in cooperation with local 
planning groups and agencies, (3) analysis of 
proposals in cooperation with local and State 
planning groups and agencies, (4) approval of 
sneli proposals, and (5) establishment of priori- 
lids in cooperation with the various State plan- 
ning agencies, 

U is highly important tlmt negotiations for land 
to be acquired should be based on an appraisal 
of the property which is fair to both the vendor 
and the Slate. To provide an equitable basis 
for making appraisals, a schedule of values can 
be developed for eaeli area in consultation with 
local farmers, bankers, real estate dealers, or 
others familiar with values locally, Such a 
schedule can indicate within rather close ranges 
the values to he placed by the appraiser upon 
different types and grades of land, and the im- 
provements thereon. The acquiring agency will 
need experienced men for such appraisal work, 
Waste motion can be avoided if appraisals are 
made only with the consent of the property 
owner and after it has been determined that he 
is willing to negotiate for the sale of his property. 
Negotiations with the owners for the purchase 
of the property can be guided by the appraised 
value. Only under unusual circumstances and 
with special justification need the purchase price 
exceed the 'appraised value by more than a 
fairly small percentage, say 10 percent. On the 
other hand, if negotiations are concluded at 
prices which average substantially below the 
appraised values, cither the schedule of values 
being used is too high, or undue advantage is 
being taken of vendors who are not in a position 
to bargain. 
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To permit an examination and a correelion of 
defects in the title of the land prior to llic pay- 
ment of the purchase price, a good procedure is 
for the vendor to sign an option at the con- 
clusion of negotiation!). Such an option nlioii!d 
provide for the payment of the purchase price 
upon die execution of a title satisfactory to (he 
acquiring agency. The acquiring agency should 
have access to competent legal advice with 
respect to title either through die county ntlor- 
ney, the Attorney General, or !>y means ol' a 
special legal adviser. Defects which arc likely 
to interfere with the use to be made ol' die 
acquired land should be cured liel'orr payment 
of the purchase price. Obviously, tin; me to he 
made of the land will have a great hearing upon 
the degree of perfection to he required of die 
title, Minor defects which, although pcrhnp.'i 
constituting a cloud on the title in a strict, legal 
sense, are not likely to give Irouhle in practice, 
may well he left for curing when dillinilty 
actunlly amen. Otherwise, a great deal of lime, 
effort, and expense may be devoted to curing 
defects which in the ordinary couiHr of events 
would not give rise to dilliculty. 

The useof condemnation proccnlin|tH toac(|iiirn 
land for a State land use adjustment program will 
depend upon State policy. L'Viendly condemna- 
tion agreeable to hoth parties may lie a helpful 
means of clarification where the vendor Is unable 
to furnish a satisfactory lido. Where a delimit* 
case can be made, the use of condrnumiion 
procedure is probably justified in the imorcHl of 
public health, safety, and welfare. Such pro- 
ccdurc has been used succemfnlly, though not 
extensively, by (ho. Federal Government in con- 
nection with its flubmarginal land purduwoti. 

The development of an enieient orgnni/nium 
and a well-defined purchase procedure hy ih<; 
Slate land-acquisition agency will make the 
agency valuable not only in carrying out acquisi- 
tion activities for a State land use adjustment 
program, but also in rendering such service m 
appraising, negotiating and title clcm-micc for 
local agencies engaged in the acquisition of land 
for land use adjustment purposes, Such uerviccs 
may be rendered to local governments at Slate 
expense, or at cost. 
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In snmr Stairs, new enabling Icgislalion will 
probably ! nnvsu.ry h.-forr | im ,| acquisition 
( ' im '" "''' ''Nertivrly by State and | (1 ,:al govern- 
IIU-MI.-I; in nihrn,, existing si ami ,,iay have to 
b<- amended. SHHlrutsufthrprnblnn in various 
<"<';'' have " lilll ' lil "" ...... ' t.f Miggnilions us to 

ihf types nf.u.din.iiy rrquiml for ihe operation 
"' '" lrh l''!'.'''is. Th,. niHir important of those 
suggestions air hen- >iimmiaii/rd. 

li is iiri.rrally I'.-Ii thai hiM-nion of clear-nit 
""'"'tiii'Ml "I' llir ilij.-nivr)i in new legislatioa 

makes li.r a h.-iirr und.-niiao.lini. nf th,' prognmi, 
1(1 it"' '"''''I I'"' it, ;nnl nf tin- cuui.se which hi 

i " l " li " illll ' illi " ll!llln " il1 ''"H""-. 'I'h'' prugrani for 
Ihe reiiirmrnt nf Nul.iii.ir f .lii;i| landJ under- 
' ri ' 1( ' 'I' "'' '!'<' Ha.dvhe.Hl-lunr.1 l-'arm 'IVnimt 
A<-|, I'utitii: I.,.w N... ;> 
(U.S,(:., liilrV.m 
lollnwinfr jiiiilnunii 

* * Il " ll ' v ''l"l'"|""l!i'tiu (l fliuul 1 ' ( ,ti>invai!i. l nmd 
liiml niili/iitiim, InrhiiliiiK (In* iriiiriiiriii ,| lands which 
lire nnltin.ii|ttiuil ... iu,i intinmlly flll itnltlr loi nilllviilloii, 
In mln thnrl.y < ,.,-, , MLUmljirUmrnln lu land us,' 
'"! lliUI lintill ill .uiXH'lli,,^ n ,,|| r.u-iluu, irfoiTfllrtllim,' 
|'irM-iv!ni[ tiiiun.il ,,-^III.TI. iimi i: ,,< m|! ||, ..... H( |in , vwu . 
IiiK iin|ulininil nf iLnin anil rrni-tvutin. fnimrtvlttK r*. 
I''U<- unit luilmi.I'mT im.hiuir, |.n,lr, tin,; il,,- wiUrriihrila 
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hnilili, n.ifriy tttnl wdlair (n.-i , 

If auilinii/nl pinrliiiM-ii int'linlr acipiisiiioti 
htilh nfMilimaiKiiml Lniilu n, land.'i nut miilnhlc 
l'"i' cullivatii.n and nf i-unil crop juid Wi\m$ 
InmN, cxrlmiiKr wiib i<:iiliin->l m-tilcui for hind 
anil iiitiiT rtuisMlriMtiniiH uf r-qiuil v;dite \n 
I'iU'iliiaird, 

Auilioii/aii(n I'm' m-t|iii>itiit m ;ilinuld lie given 
lu hoth ,Si;u<- and Inral Irvrls uf government. 
Mit.il ar<pii<iiiion JH likely [, iiikr place ill the 
State level; a Hini[lc jigi-ury t.\\<ni\<\ hr mnpitn-iible 
for il. In KtutrH having i Hjiwrv.iiton dopni'l- 
ninitH, ditii a^-niy may wrll he a new <Iivisi(in 
i" lhai depamuriu. On die n.nmy anil town- 
fillip Irvrl, wlirrn (lit- rrciiiinii ftf a new nllicn or 
figciicy will pntbahly nnf Im pniciicid, acquisi- 
ti()n Nhoultl he handled hy tin- cnunly or town- 
Hhipniininiwtiunct'M. Similarly, Mill cnnservalion 
districts :in<l mhrr !itr;tl gnvennunHal units may 
exorcino their muhoriiy u, acquire lands for 



lliesc purposes without st-nlntf up im Y 1 >P { ' r ' : >l 
administrative machinery, <I ' I - Sla "' J "'<l lli;i '- 
tioii agency may well lr aulhori/.cd in lend 
technical assistance to local acquisition agencies 
of the kinds discussed. 

The following methods are all useful for tin* 
Stale aequisitii in agency ami the local aequrntion 
agencies in acquiring l;"l ;mi1 ininrMs '" !illl(i 
for land use and occupancy adjustment.'!; (1) 
I'urchase; (:>,) dnniilitni or gift; CO rsrlianun 
with privalti individual;! and ptihlir aiillinniicit; 
('I) U'JinHfi'i 1 frnni iiilirr i;ovt'rniiirnliil aijc-ncifMi 
nn(l (f)) Ifiasi 1 . AniuiHilioii iinhjcci in itnltitaud- 
ing inlm-sid iihonld 1m prrniillcd wlirn ncfc.i- 

Siiry, 

Authority lu (linpusc nl' lands may well in- 
cludo: (1) Salr ilniMiKl' pnlilic liiddiiii; nv pri- 
vate muiHarlioii; (I'.) iranfilrr tu nilu-r uovrni- 
numlal ancncini, either wiih nr widmnl n 
comideraliuii, fur adininisli'iiiiun, and manage" 
meiUj (3) lease; and ('I) eselianne. lit llic 
cxcrc.isc of i\w auiliur'ny to dispiwr of |;!H, die 
conv^ynnrc of delcnninidile fee. 1 ; or lee,i upon 
condition, and the impo-minn of irstrit'livr. 
cove.nanln should lie authoii/ed. 

Tin; linaneinK of n land use adjustnu-iu pni- 
gi'iun and the disposition of receipts from the 



land acquired is reeognimi as presenting other 
important problems which require legislative 
solution. At the outset, at least, appropriations 
will be necessary. Bond issues may be justified 
in those cases, when: it is anticipated that revc- 
ime,i from the land acquired and savings in the 
cost of public -services will eventually exceed cx- 
prndilurc.4 for the acquisition of the land, and 
its development and management. 

The lapse of lime before revenue will be re- 
ceived from the land will depend largely upon 
the use to which the land is put. Returns from 
ircrealion and gra/in|>; may start almost imme- 
diately after the lands are acquired and devel- 
oped. Such revenues should be deposited in a 
special or revolving fund. In providing for 
equitable distribution of the returns from the 
land acquired, consideration should be given to 
the fart that Slate and local tax bases have been 
reduced. A portion of the revenue should there- 
fore be used for payments in Hen of taxes, Such 
payments may not he necessary to the States but 
in the case of local governments they will often 
In- very important. Other uses of the revenues 
which should be authori'/ed arc to help defray 
management expenses, and when surpluses are 
on hand, to acquire additional lands. 
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Tim RAPID increase in the, nnionnt of html 
owned by SlaleH find counties during recent, 
years and ihc emergence of a vast WAV "public 
domain" has brought administration of public, 
lands into tlio foreground. Public intercut, linn 
been stimulated became much of the new do- 
main has been acquired rather spectacularly 
through the reversion of ta,x-d<,')in<|iu'iil land 
and the foreclosure of mortgages held by Slate 
or local public agencies, but (lie .Slates nlmi own 
millions of acres of land lhat have, never been 
in private ownership. Across the leiifjili and 
breadth of the United .Stales, Stair, and county 
governments now own approximately llili mil- 
lion acres of land; in some localities thin type uf 
ownership accounts for as much as HO or 90 per- 
cent of the land area, 



Tills chapter dentil witli .Sunn and county limits nh- 
talned through tnx reversion mid fotccliiHinc, uiul will) 
lands in Stale ownership liiat arc nut now tlttvotnl to 
any specific. land -man n[{<>menl purpuse. Unit-mi nprdlh; 
exception la made, it IB noi concerned willi lutuln ni:i|tiiir<l 
for a specific public use, nui;h us foivaiH, parka, anil jtniiin 
preserves, Federally owned hinds arc alm> cxrluilnl rx- 
ccpt insofar as they may he related to tlio prolilem of 
nmrmglng State and county lands. 

'This chapter was prepared by the (nllnwlnif mihf-<im 
millcc: Maurice M, Kclso, chairman, Huirim itf Ar|. 
cultural Economics; Ellcry A. foster, V. WcbHiri'Jtihn- 
son, John J. Hnffflcrly, Ann S, Khccl, linrciui of Agri- 
cultural Economics; Clarence I, UIiui, Ghnvku F. Mu^m, 
Harold Ham, Maurice .Sllvcrmiui, Office of the SidllrUorj 
Virgil Oilman, Extension Service; A. 11. Lcwli, I'arra 
Credit Administration i Edward Stone, Farm .Security 
Administration; H, 0, Huleit, Forest ServicR; hlilwiird 
Great, Soil Conaervntion Service) Paul Taylor, OflUa uf 
Land UBC Coordination, 



J'iiin it: I'ni.icv I'uit hnii.ii: LANIJ 

I'Vnui tin* lime the Unitcil Siaten bei^amn a 
Nation until iihnitly nficr the mm of ihc, uven- 
lirth crutiiiy, public land pulic'icH were largely 
piriiii-ied on ihr |?cnrral bclii-f lhat all land 
[ihiniltl In* placed in piiviiie tiwnrriiliip an soon 
as puwiblc. Since naiiiral I'Ditnirct'jt were: al>nn- 
daut. in pniput'iiim to ptipnlalimi, ihrn: was 
litllt* U|ipnicnt need 1'ur rtmurrvaiion meamu'cs. 
AH a I'liiincqui'iice, land pi'ii|;rams ( both Slate 
and Nalimiid, wrio tlriiiKiinl .snlely to transfer 
Imut litli- in |niv,itc tiwiicis. M'lir lIcuucHleiul 
liiWfi, the Stuir Lmd fji'aiiH, tin- railroad Crania, 
mid ffiuiilur Icfii-iltUinn, rrlln'tnl thin philniiopliy. 

In llif carlirr yc.iui, ncrii-iiunid cxccptitins to 
this appmarh itir tu hr linuul in the writings of 
men like, Majm 1 1'uwcll, wlnt petcrivcd ihe consc- 
quciiccH of (he cmtriit pulley in tho (treat 
Plainiiand in 1H7H rccnnmiendeil radical cliiinges 
In the. land Hy.Ntrm. I.ati-r, 'riintdiue, Uuo.sevclt 
and (illtord I'iitcbut uttw llir cviln nf unregu- 
lated IIHC nf rrsuitrce<t itnd wi-rc inllucnlial in 
flcriuliiH Icgi.Mliilion for llw prcservaiion of 
forc,Ht,4, oil, and mineralH, by kcepiiiK them in 
public; owncf ship, UcHuinrr, coitHeivaiion made 
Unit- pi-uf-ivM in (\w, thinking of the people nt 
lurK"i bowc.ver, hccatiMti ilm iiarmftil ell'cclH of 
cxploitalion wtMr MMI yet apparent, AH long as 
Ihcrp wan m ithunilaucr of rlusip hmd, liltlc 
nucniion was paid to nimmnmiict! of uil and 
grans. The farmer looked at foreHi.i im an ob- 
stacle to fiirmiiiff (l(*vrlii|iinfiiu and tliR lumber 
man coiiHidcred ihcui a fund of wealth 10 be 
liquidated M rapidly its 



But by 1920 large. parts of the forest resources 
were exhausted! in l '"""wing decade grain 
farming proved a failure in many parts ol .ho 
West 'l'copl were forml to Lake slock oi ihe 
situation and undertake ihc nmsr.iom dim-Lion 
ofiancl utilisation through public ac.tiou. 

In spite of l.he la<a that <>">' !imtl I'" 1 "'"' 9 lmv(! 

- 



destined ultimately for private nwnrrslnp, pub- 
lic land ownership (at all lvrls nf government) 
has always been important in the United Stairs. 
After more. Limn a century during which public 
land programs have been aimed almost exclu- 
sively iU the encouragement, o!' private owner- 
ship, Stale governments Mill own some Mi mil- 
lion'acreti of laud which they have, never been 
able lo alienate, ami in addition, aboul 100 
million acres (hat, have reverted or are Hul.jeel 
to rcvm-BioM Lo Sdir and niunly Kovrrnm<'utfl 
following a period in privalr. oxvnn-Hiiip. In 
many arean, tMi an ani','vc Hairs pohey 
by various units of government, a very small 
proportion ol'thn publie l;mdH ac.<piiml through 
reverHion have been rtuurncd 10 lrivaLit mvner- 

sliip. . , 

As a praelieal problem, therefore, ihe imme- 

diate cinenlion is not whe.thrr pid.lie, owner H lup 
is desirable, but rather how these, lands ean be. 
admlntowl utul utiliwxl in l'"".li', ownwhi|i. 
IfopporUmiLieHforHnleimprove in the lulnro, U 
may be necessary Lo decide whether private 
ownw-Hliip Is preferable ui public ownerh.p 
and to lake notion conforming to (hat decision. 
UuLthedLi'/enHorvariousStaieHhavd recngm/cd 
that until such a Lime mines, we. have and will 
have large-scale State and connly ownership; 
they are going aboul ihe formation of u rwiliauc 
land policy to provide for enligluencd adrnm- 
iBtralion of lands in that fltatun. 

Although Ihe. rovemon of tax-delimmont and 
accounts for the public ownership of the bulk oi 
the land here considered, other far.iors contrib- 
ute K) the silualion, Morigage foreclosures on 
loam made by local governments from achool 
trust funds have added considerably to public 
land holdlugfl in some areas. The operation* oi 
State credit agencies, such as the Bank of Norm 
Dakota and the South Dakota Rural Crcdi 
Department, have resulted in large-scale land 



acquisition. Also to he considered are die State 
lands acquired by grant from the Federal Gov- 
ernment and never transferred to private owner- 
ship. While for some purposes it is necessary 
lo distinguish between these types of public 
hind in the, case of the Federal lands, conditions 
of Ihe grant or provisions of the constitution or 
statutes of the Slate may require that these 
lands he continually for sale they have many 
points of similarity. They arc generally treated 
as Hpeeuladvo real estate, for sale or lease to the 
highest bidder, with no comprehensive program 
for their management nor for the conservation 
of their soil, limber, and forage resources. 
What is needed, therefore, is a policy either for 
allotting rights of use to individuals through sale 
or leasing or for direct public use and develop- 
ment, with appropriate measures to conserve 
natural resources and to aid in the rehabilitation 
of the people and of their local governments. 
This chapter 8ummarl/.cs State experience with 
various lypcs of administrative devices for man- 
aging the public lands, and outlines their gen- 
oral lines of action for dealing with the problem. 

lUtWONAI. DISTRIBUTION OI' PU1JUG I.ANDOWNKU- 

aiiii' 

The recenL growlh of landowncrship by States 
it nd comities lias been most pronounced in areas 
(rnterally reeogni/.ed as needing adjustments of 
onr sort or another, such as changes In the stze 
or type of farm, in tenure relationships, in taxa- 
tion and local government, or In the basic form 
of land ulili/ation. Although some land in the 
mure stable agricultural areas has reverted 
through tax delinquency, it has usualy been 
reu , rnc d to private ownership with little dc ay. 
More serious maladjustments arc indicated when 
land that has reverted to public ownership 
remains in that status.- ^^TvSS 
cume is inherent low productivity of the land 
or depletion resulting from misuse of resources. 
In other cases, high fixed charges of public or 
private finance have forced land into pubhe 
areas in which public owner- 



ercd in this report. 

TTSn^nt nnd character of chronic delinquency is 

discussed In ch. 6. 
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The problem of public land ownership is 
probably moat significant in the Northern Great 
Plains region and in the Great Lakes cut-over 
area, but it is also important in the Southern 
Appalachians; the O/ark region, the hilly region 
of southern Illinois, Indiana, and Ohio; the 
Gulf Coastal Plains, including Florida; the eut- 
over region of the Pacific Northwest; portions of 
the Inter mountain area; and to a more limited 
extent, parts of New York) New Jersey, and 
northern New England. Although conditions 
differ widely in these various areas, the general 
picture is one of depleted resources and diminish- 
ing productivity, In the timhercd areas, (his 
deterioration often resulted from clear-cutting 
the timber and exploiting all forest renourcrs; 
in the scmiarld regions, range lands have been 
overtimed or have been plowed up in unsue 
ccssful attempts at farming operations. In both 
types of area, land values high in relation to 
productivity, poor credit facilities, and heavy 
property taxation have contributed to the failure 
of private operations. 

Often the process of tax delinquency has been 
accelerated by loeal government costs which 
prevent reduction in Lax burdens proportional 
to the decline in resource values. Some of 
these costs point to the need for reorgani/alion 
of local units, but the bulk of them are due, to 
requirements for roads, schools, and other public 
services which continue regardless of diminishing 
taxable wealth. Attempts to nuance these 
governmental services from a declining lax bant; 
require increasingly higher tax rales, and force 
more and more land into public ownership 
through tax delinquency. The cumulative ten- 
dency is to bring into public ownership even 
relatively productive land which would not 
become tax delinquent under more reasonable 

(fly rnlnn. 



land did not alarm ibe people of Hie cut-over 
region because they believed lhal an agricultural 
economy would speedily replace vanishing 
lumber resources. Hut recession instead of 
progression of settlement took place as purl of 
the post-war depression and other factors which 
were apparent in the older parts of the region 
even before Hie depression del in, also hindered 
this development. Mueh settlement was begun 
by limber workers whose attempt to make a 
living by fanning after Hie timber reKonrees had 
vanished was ul'ien defeated by poor and stony 
noil.H and an isolated pattern of .settlement. 

I.aek of employment nppnrtiiiiiiies and the 
failure of fanning nprraiinns on land uiisiiilcd to 
ain'iculuire have resulted in heavy relief eosls 
waste itf human re.iomvew, and general distress. 
Idle land and idle men have imposed a burden 
loo great for Hie local links of government, in- 
creased Stale and 1'Vderal aids fur schools, roads 
and made neccwary hii|;e relief programs. In 
Minnesota alone, more Hum fi million acres have 
been forfeited for nonpayment of taxes, It ia 
estimated that from 30 in !iO years will be re- 
quired to reoiiabliiih a foieiit eeonumy on a 
ftmind ba.'iid in many pm-tH of HUN region. Insu- 
lar us forestry is imaiirnrtivc fur privaic owners, 
large ;mioimt-'i nf thin laud will have to he handled 
through public ownership or remain idle and 
nonproductive. 

In the Northern (Jmii Plains wide lluctiiations 
in precipitation and temperature have had a 
direct bearing upon the development of agri- 
culture and loeal imiitiiHitiM. Although many 
of the mills are well suited for crop production, 
extreme vitriminiin in climate constitute great 
agricultural ha/ards, Favorable weather con- 
ditions imd relatively high grain prices led to the 
rapid fiellleiiieul of the region when it was 
opened for homesieiidiiiK. Tin- range, was di- 
vided into thousands of >uii;i!l ownership units, 
and a large, part of the unlive nod was plowed 
up for grain production. 

During the, lam two dtvuden, however, drought 
and low prices brought financial distress to many 
of the operator)! and It) local governments, 
Several of the; Suue established credit agencies 
to make loam on farm land in an effort to 
maintain the. economy of Hie region, but the 



declining trend could no) he. reversed by credit, 
and much of ihc mortgaged farm hind \v;is 
eventually foreclosed. In North and Soulh Da- 
kota, for instance, Stale niul county agencies 
own more than l \ million acres of land acquired 
through credit operations. In live States 
North and South Dakota, Wyoming, Montana, 
and Nebraska approximately 7J<[ million acres 
have become public property through lax 
reversion i and large acreages of land are .subject 
to tax deed. 

Problems of public laud administration in llii.i 
region diller from (hose of the: Lake Stales in 
that nearly all of the lands are suitable for some 
farm or ranch use at the present time and do not 
involve the long waiting period characteristic of 
reforestation, though in many rases ree.slablish- 
ment of the grans cover is necessary. I'Yom an 
administrative standpoint, Uie public land 
problem in this region is largely one. of devising 
a mechanism to di.'iiribule tenure rights on State. 
and counly lands among private operators in 
such a manner a to develop and stubili/.e land 
ulili/ation. 

In i ho eoaslal poriion of the Pacific Northwest 
and in other parls of line Northwest, farm and 
ranch operaliouH have expanded more gradually 
into the, forested areas, and the problems of 
adjiuttmenl arc therefore not no acute a,s in the 
Northern Plains and (Jreal Lake State.s. Hut 
in parln of die I'acilic Northwest, the supply of 
virgin timber is almoHl exhausted, and the removal 
of forest resources in being followed by a shifting 
of iht! tax burden to the more mable agricultural 
areas. Here again the problem involves carry- 
ing large areas of unproductive cut-over land in 
public ownership for many yearn until forest 
resources are rehabilitated. 

In the Southern Appalachians, the O/tn-ks, 
the hill lauclH along ihc Ohio River, and the, 
Southern Coastal Plains region, the decline of 
the timber industry has left similar problems 
of readjustment. In Home localities, cut-over 
lands arc being put to u productive use, bill over 
most of the area a largo part of the laud will 
bring rclruively small returns for many years. 
Because of the population density within these 
regions -greaicr than in any oilier area where 
public ownership is important, it is likely that 



many people will have to seek opportunities 
elsewhere or be supported by relief or by em- 
ployment in timber rehabilitation until the 
timber economy is restored, 

THK imVKI.Ol'MKNT OF STATE LAND LAWS 

Slate legislation concerning the use of public 
lands is hardly a generation old. In keeping 
with the prevailing policy of transferring public 
laud to private ownership, most statutes enacted 
before the. lirst decades of the present century 
merely provide for the sale of State lands, par- 
ticularly those lands acquired by grant from the 
Federal Ciovernment; references to the manage- 
ment of such lands while in public ownership 
art; meager. Marly tax laws usually provided a 
procedure for dealing with lax delinquency, but 
I he, emphasis was on selling tax liens (o private 
buyers regardless of the reason why the land 
became tax delinquent, and with little consider- 
ation for whether it was suited to remain in 
private ownership. 

One of the lirst manifestations of a change in 
policy was a series of conferences in Michigan 
iu 1919, at which public officials and others 
met to consider the problem of tax delinquency 
in the Slate. Plans were made for an inventory 
and classilication of tax-delinquent lands in 
order to direct agricultural expansion to the 
lauds adapted to that use and to encourage 
forest development in other areas. A policy 
was later adopted under which a large part of 
Michigan's public lands eventually came under 
the jurisdiction of the .Slate Conservation Com- 
mission which was empowered to withhold 
from sale such lands as were suitable for forests, 
game preserves, parks, and recreational grounds, 
and in make payments in lieu of taxes to the 
locnl units deprived of income by these reser- 
vations. 



were developed to prevent settlement in isolated 
locations and on submarginal lands, 

In another cut-over region, tlio Stale of 
Arkansas recently enacted a law providing fur 
the management and use of lax-revorled Kiatr- 
owned lands, The purpose of (his act and its 
main provisions should have wide a|>p!ieaiiim 
throughout the South Central Slates, parlieu- 
larly Louisiana, Mississippi, Alabama, urn! 
Tennessee. 

In the Northern Great Plains, lux dclin(|ueney 
became prevalent during the period from !<)?.() 
to 1930; the aggravation of the problem al'ier 
1930 by repealed droughts and low prices 
rendered many loeal units of government insol- 
vent, Much privately owned land was subject 
to tax deed or bad reverted to public, ownership. 
Attempts to sell public lands wore largely un- 
successful, partly because of the general distress 
of farm and ranch operators and partly became 
land could be leased for a fraction of (lie taxes 
charged against the owners. Kvtm leaning pro- 
grams were unsuccessful: I'Yom the standpoint 
of private operators, the rentals and least- (erniH 
wore not conducive to stable operations, and 
from the viewpoint of the public, agencies Hie 
fiscal returns wore inadequate. The situation 
was complicated by a multiplicity ol'lmidnwning 
agencies and an intermingled pattern nf owner- 
ship. As a result, relaiively litile public laud 
was leased, some lay idle, and much was used 
as "free land," 

Out of tliis situation came legislation such as 
the South Dakota Land Administration and 
Management Act of 1939. This law is designed 
to encourage, a stable leasing policy in place of 
the previously cmphasi/ed sales program h 
provides for: (1) Classification of county lands 
into two categories, those 10 be placed under a 
long-term-lease program and those to be re- 
turned to private ownership as soon as possible; 
(2) a method of leasing and management id 
regulate grazing, conserve resources, and assist 
in stabilising farm and ranch operations; (3) 
exchange and consolidation of county hint!*; 
and (4) certain improvements in the lease 
agreements with private lessees. 

These examples of State legislation show that 
a number of States have recently adopted post, 
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live lines of ar.inn fur dealing with the adminh 
iraiinn ul (heir public lands, 



ii11 '^'^ make some 

slammry provision lor ihr management of Sfitc 
1'' '"I"'"' ilian those ar.pmrd for a specific 
public use, W, Sta.e. have ,,o provision for nVm 
K''<'< "I '!"' iy|'s <f laud with whieh Mm 
rt'iM'l''''iM'n'm-ilynmrmirc|. In a few eases 
iill Sialr-mvnnl lands of ,]> typt . umlcr ^ 
sidrrannii are dimply 1,,-ld for unrrsirleted sale 
'"' bnuirstradiM!! will, no allempi In develop a 

m:mil ^ 11 "'" 1 pn'Ki'iim for land coutinuing in 
pulilit: uwneijihip. 

In nearly all Siair.-i the emphasis ..f public land 
l''!lil:ilimi is on .ale provisions. In about 10 
Stales, the only sialmory provision willi regard 
I" iax..|rvenrd l;md ivlairs 10 Mid,-. l n lwo . 
third), of the Siairs, thr laws provide for (he 
resale of rax.irvrrlnl land-i wilhout eomidera- 
tiun ofwheibr,- they .should hi- reiainrd in public 
owne.vibip or whether ibey could be utili/ed for 
l jtllj|i( ' piHJtiwrH. In a number of rases, (hese 
lauds air available In,- pnblie use mul manago 
nicni only nltt-r ii han be<-n t'oinul impossible to 
dhpiv.e of [hem in any oilier way. hi nearly 
nil Sim. M-liool laud in brld for sale or is leased 
willi no n'Miiiciionu on in use, the sole, eonsider- 
aiioii brint! "bo pnulunioii of revenue, In 
iippmxiniaiHy a (bird nf the Slates, legislation 
cilhcr pi'itvitlrN lor the a^iKtmirnt nfSiatn lands 
iu various mtnirirH in (he- Smte or authorizes 
one oiyuorr aurnric.t lo tirlect Stale lands not 
otherwise uudrr rouiitiui'iive luiuiaitcmciu and 
line them fitr ihr jturposeii nf ibr agem;y. 

A dn/cn Stair* provide for (he rlassifiradon of 
publie Luid'i which art- mx jtc(|itirrd for a spe- 
f'ilH'jiw'liiiKr, but in tndy two or ihrrc can the 
piitvisiuitM he termed comjticliensivo. In many 
t'liHcs, ilit- purpose tf claxsilicatiitn i.i apparently 
only io rxpnliir laud sulrs. TJic elassincation 
pniecdurr frctjiiently dm-n not apply to all cate- 
gories of Kimc litiulK. In only four or five Slates 
lire, there Ntaliiltny provisitniM imposing rcslric- 
lioiis on use, and ihm-hy pnttfcibiK land from 
cxploitaium alter ii i.t pawn! hug private owner- 
ship, 

'i'Jic States bavr ibu moved at varying rates 
of progress inward mipplylng [he statutory baais 
for iMIcctivt! atliiiiniNtriUion of public lands. 



But inasmuch as intercut in public |;inds and 
(heir administration is a comparatively recent 
aspect of our land policy, the above lri;i.il;i(i<m 
is encouraging evidence of an aroused public, 
interest in construeiive laud program.'!, 

PKOIII.KMH AND I'OMCIKK nv I'liiu.n; LAND 

AllMINISTKATION 

Prerequisite to Kil public land admhihira- 
lion is an inventory ol' dn- Iniuhi to he iidminis- 
tcrcd. Oue.e the areas under Stale control have 
been classified, aeiiun can he inken in put them 
to good u.ie lliniiiisli one nl' die following icch- 
niqurs; (1) The iramferof puhlic land (n private, 
ownership ill rough Hide, homeiavadiitir, or 
oilier methods of alieiiiuirui willi or widiont 
restriction; (I'.) the dircei puhlir management 
of lands for sneli puhlic. niir-i mi liinher mowing, 
wildlife prolection, fM,i/hif[, rerteaijnn, water- 
shctl pi'oieeiion; and (:\) mnn.ii:rmem through 
soil nmnervalion dintiit t.-i and diiuiii/h coopera- 
tives, gra/hiK di.iniei,'i or mher niHani/ed };ntupH 
of privald nsriH. 

Bui iiltluntch i( is now clear dial a liitlrs pi-liey 
will not dispose ol' the u'hule piohlein ol pnhlie 
l;ind (twnriidilp, M pnhlie land aucneie-i develop 
programs innie and more ht aniirip.iiiiin ol'i'tni- 
tinning puhlic ownei.-jhip lor cei'iain l-mils 
various ninlliei.i of policy nitty appear. Within 
a fllnglr Siatr (wti or nmir at-;eni ie-i nuiy liuvr 
divRi'HO jiliilo.Nopliiri tif admii)iii\i(inn, i-'or 
raainple,, there may he a depaiimeni in C|HUM' 
ofsdionl laiuta which, litr a IOIIK priiml, li.ivr 
been niiiniiged under it lea-.iiM; pi..j-;iaui, and 
there may he i\ |iiihlic nnlli iiKmry widi an 
ngRrciwlvo Hiilc.s pulley for (In* hind itc<|tmcd 
through nuii'luane, fuirrliiMiir. 

One of the. major pi^rnt |iuhlt*itH of public 
land RdininiHiraUf.n IN die m.uicili.iiioii of 
divrrgnni pltilosophirH ol" nwiin*hip in nwh n 
way us to pnHlucf iiurra^niry rtMipe 
After n clmine has hern m.idt- berwrni a 
of public, and onetiJ pi iwiir- ownei,-hip 
consideration should be Kivni '" (lit* nr nf (htt 
land. The land thnt h 10 Iw tvrtii'iirt] in private 
owncwhip should Itc rrinriml initler conditiotis 
affording rciiwinnljlr iiiir,'inco iluii ir*i irwwrrwi 
will be conxervnl nnd ilmt it will not nwH rf- 
vert to public ovmcnhip. The hmtl dint i (u Iw 



I ' (!lilill(;(I i public ownership should be placed 
* Mn ns possible under an active program 
<>1 public, administration. l t s h ollld not bc 
m-gotien that public ownership is not the same 
lhm ? ils l )llhllt - '"anagcmcnt. Ownership is a 
pniwivfl matter of title. Management is an 
active program of me. 

LAND 0!.A8SH'IC!ATION 

'-"' Hrst step in developing a public land 
pnwam is to dotmnine the characteristics of 
tll( ' PII: liind, lo lake a physical and economic 
mvemory that will serve as a basis for cleler- 
>|''i"K hs best use, and for making future 
decisions respecting ils management and (level- 



^ A nnmher of colleges of agriculture, other 
Si ;> and local agencies and l-'cdcral agencies, 
have fa,, several years been engaged in the 
classilieadon of tuncta. A number of State 
lc!;islatnrc,i have likewise taken action and pro- 
vided the necessary legal machinery for clasai- 
iieauon of eeriain categories of land, 

Aikiinwin law provides that State-owned lands 
are to he cla.tsilietl us to whether they should 
he (1) retained in puhlic ownership, (2) allo- 
caicd for aKi'iciillural so.lllemeiu projects or 
rrlnrned to private ownership through sale or 
donation. The Slate, Land Commmioner has 
innhoiiiy to direct thai land shall bc retained 
wu! administered by appropriate. .State or local 
H^rncirs. 

A hill considered by the 19*10 Hession of the 
Mihtkrippi F.cgiHlaiure provided fur a State 
Land Pulicy CloininiHsion with authority to 
make a claNsilicaiion of tax-reverted lands 
iicconliiiif tn use. The purpose of classification 
WJIH ID iissiwi in developing a program for clis- 
IHi'.ing ttf State lands through allocation to 
public iiitencie-s, hoiue.Hteading, sale, and other- 
wise. 

The Michigan Clonarrvailon Department may 
clitMtfy fill lands acquired through tax delin- 
quency in the. northern counties which arc 
under its jurisdiction and on the basis of the 
rliitwilieatitm nmy reserve for forest purposes 
Inrnlit nut suitable for agricultural uses. 

According to Minnesota legislation, after 
tilk e ttix*revcr(cct land vcata in the State, the 



101 



land is to be classified as conservation or non- 

conscrvalion land by llu: comity bnanl "I l 

county in which it is located. Before any land 

is (.(Tered for sale in certain designated State, 

conservation areas, the classification mual b 

approved by the Stale Conservation Cummin- 

sion. Outside of these .special mriia, lll(> rlil!(H| - 

ncation must be approved by ili lownship 

board. The law, cnaeied in 1W), require.. 

that tracts classified an conservation land mml 

remain in public ownership unless irrlnssilinl, 

The law further specifics ihut the. aeccwihiliiy 

of Ihe land, iUi proximity to oxwiinK Public 

improvements, and the died of its mile and 

occupancy upon the public burdens UIIIHI he 

considered in making the classification. 

The County Land AiltuiniHiriiiiun and Man- 
agement Act in South Dakota auilmri/i's the 
board of county commissioners to dim-illy 
county-owned lands in two catcn<'ieH. Cla.s.'i I 
lands arc those dcsi|mmr.d for wale and return 
to private ownership; dass I' hmdfi arc, mil to 
be sold and arc to be placed under a pnwram 
of management. The act docs not npcrii'y the 
crilcrin for cither class of laud; it simply pro- 
vides for an administrative dawiiieation MB (lie 
basis for ti dilVercntial lease program. 

Time and expense are limiting factors in 
classification- -the lirst surveys made art! likely 
to be extensive rather than intensive. 1'W 
these general surveys, area clarification, att 
done by community ami county land mi* 
planning committees, in useful. On die basin til 1 
the committee members 1 knowledge of tin- 
physical character and condition of the hind, 
the prevalent type of farming, and oilier factoix, 
major land use areas ean be mapped accnriitely 
enough for the first needs of a public, land 
program. Further, State find county liuitl- 
manngcmcnt agencies may partidpaK! diircily 
in this planning work; use is thm made of the 
special knowledge of both farmers and techni- 
cians in working out the details of a unified 
program for State and county lands. 

Classification by major areas should fluffier, in 
forested areas of extensive cut-over or second 
growth, except in certain sections where there 
is need for occasional appraisal by tracts for 
farming purposes. 



In Ki';v/hiK and arable ureas where relatively 
ninall irac.tH cnn he handled on an individual 
basin, die inilial exlcnnive classiliraiion should 
In- followed hy a dc.tiuled Nludy of the factors 
which lt;v(i land me impliriiiions: Typo and 
condiiioii of M >il and 1'onijje resources; the 
iiiuiiln'i', kintl, iind nindilinn of buildings, water 
I'aciliiieM, and other improvement.'!; tlie sixe of 
individual ii'iielH ami their aduplability as 
iilahlr lanii itiul I'iiiirli unilfi; the location of 
imiiH and the .-ivailahiliiy of roads, .ne.hools, and 
nllier pnblie serviecvt. I'Yom a prfic,tiral vicw- 
pnint, hmvever, it in tiet'es'iiiry lo consider (lift 
VJilne ot puhlir hnnbi in reladon lo the cost of 
detailed flii'iiiilit .u ion, In tuher words, the 
intensity of claii'iilu adon .'iliould he adjusted to 
the iinpoitiuiee ul the hinds involved. 

AI.H'-NATIUN "l f Ji'l'A'lK AND CtMINTV I.AN1)8 



After hind ela'^ilirauou.H such as those just 
derinihnl have yielded die .'iiilienl facts with 
rr^aitl in the landii in pnblie ownership, erileria 
hluinld he e'iiahli'ibrd for deienuining which 
lund.'i are to he made available for private 
ownn.'ihip and which aiv lo lit- nMiiine.il under 
puhlii' ntanai'.einenl, ami prucedwcH set up for 
ibc tran^ler ui title in the I'mniei ease and the 
in;mKin alion ul' inan.iKi'inciit jiolicy in the 
latter, 



AVi/c i;f hiblif /"'"/ 1" I'ni'tilf 

[.and relumed (i privaie owneifihip should 
be irtumrd will) tl' expet lation dial resource 
deph-iiim, lax delimpieney, reversion, and 
reside will mil Im lepraled, Since llu: pressure 
Ki return public. l;uid m private owncrHhip may 
1m K'' ( ' ilt ' ilir ' 1H wlirir land jiniiahlc for occu- 
paiic.y in limited, NnccrWnl piiblin Innd admin- 
iHiriiliun i likely in re(|nire anilutrily to exercise 
a hijtb dcnit'c. ul diHcretion tivcr die disposal of 
land, 

Much Siate It^itilailMii, nficn ipiiie detailed, 
]ii'ovidc)f pKH'i'dmi' lur Male by contrast to 
hoint-fiicitdinH u mcihiKl of returning public 
laud ui private nwnn-wbip. In Kniwiil, the 
KtiiuiU'.s pmvidt! for a niliiinmni salcii price 
CHlalillflhrd cither by Maliuc tir hy the State 
coiuiiLtitiitn nr haed on an iippruwul by a duly 
coiwiiuitPtl Huihuriiy. Umntlly land 10 be sold 
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pin'",.*!, 1 1 '.-'in* 'if i'i>' iuipinvi-iurni'i may 
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of 2 yearn, if the conditions of the contract had 
been fulfilled, tlic homesteader would have been 
entitled to a deed. Besides allocating (he lands 
under conditions necessary to secure their de- 
velopment in accordance with the Stall! pulley, 
the commission would have been specifically 
authorized lo cooperate with Federal agencies 
in arranging assistance lo homesteaders, Tim 
commission also would have been permitted (o 
sell tracts of land at no less than their appraised 
value, hut in no greater quantilies to any one 
purchaser than would, when added lo laud 
already owned by such purchaser, comprise a 
family-si/cd farm, Deeds of conveyance, isnucd 
as a result of homestead sales or exchanges, were 
to have contained such reservations and rcsirie- 
tivc covenants, including restraints on alienation, 
as the commission considered necessary lo insure 
constructive use of the land and to protect (he 
interest of (he Slate, 

Deed Restrictions in the Transjtf of Public Laiulx 

An increasing number of authorities air em- 
phasi'/ing that in (lie interests of conservation, 
stability of tenure, and maximum income over 
a period of years from lands sold into private 
ownership, consideration should be given to tin- 
use of restrictive covenants in the conveyances 
of title to public land. Thus, agrieultural land 
located in areas inaccessible, at eerlain HIMNOIIN 
of the year might he sold with a stipulation for- 
bidding year-round occupancy of the land for 
family residence. Similarly, certain gra/ing 
lands in the Great Plains might be sold on ihti 
condition that they would not be plowed. 

The possibilities of deed restrictions In provide 
continuing public control over land irturnrd to 
private ownership have never been fully ex- 
plored. One disadvantage inherent in the 
procedure lies in the practical difficulty of 
specifying conditions that are effective In pre- 
serving public interest in the lands, without 
imposing undesirable rigidities in land mili/it- 
tion over a long period of changing conditions. 
To meet this situation the deed restrictions 
might be made applicable during a specified 
period or title to the land might he retained by 
the governmental authority until certain con- 
ditions have been satisfied. For example, In 

104 



connection with returning himls in the alluvial 
area of (be Mississippi River Valley to private 
ownership, it has licrn suggested that evidence 
that the srlller had uian;i|',ed and developed his 
land properly and thai be hail mil incurred 
debi in exei';;>i of a ,'Kaled amount, be made 
condition)! preccdrnl lo a conveyance to him. 

The comprehensive Arkansas stalute for (he 
managi'iiit-m of Stalc-mvned lands provides 
that "where lauds air disposed of by return to 
private ownership, the land shall contain such 
irslrieiivc cnvciiaiilM ur reclaims on alienation 
us (he land UHC cnimnillrr. ui' the State- Planning 
Hoard may drnn nrctvisai y to insure protection 
and use nf llir land in a manner beneficial to 
the public." 

lu Miiint'fintu, ihrre inauthorily to attach lothc 
sale of lauds forfeit n! ihrnii^h lax delinquency 
"ninditiniiii liuiiiint; the use of the parcels 
fiu xolti and/in limiting the public expend!- 
lurni that shall be made fur (he brnelil ol'sueh 
parcel itud/or otherwise ,'iiifrKiianlinn; against 
the Hide ami urcupanry of said pared unduly 
bmilrniiit', the public in-amiry." 

A North Dakota ntatiite passed in 11)39, which 
providcn fur the rc'ialr of lands acquired by (he 
Stale on I'oirrloiitur of mortgage,'! given to secure 
loaiiH of permanent 'ichnnl funds, or by deed in 
lieu o! foiecloMiir, rotUiiinn ihe following 
provision; 

Thr inurliii'ifi stud I I'm in \}\f huuli in n WH\ mid hm- 
luiiiilllld' iiiiiiinri in 1 . MI. linn It' l'' 1'UiriliT uf fiiiiniiiK 
In (tic vli Inily In wliltlt die hunt H("i iiiul <irfnnlln|{ lu 
(If iimxnri ol' l.iiiniitu nt liitiila hf likr clijinu'ici', mid 
III I ill! |irntlutr llii'M liMin nin It itnt.iiti- titl ninli liilith me 
ifMMiniilily r>i|i.iti|>' i>( )mtiliu IIIK, liitviii^ due ir^anl to 
rliniiitii'. riHiiiiliitiii nmt In iln- piliri nf iiKiinilliiral 
linntuih nntli us iiiil'l tiiitiU ntr inciiHittlily adiiptnl to 
, inilmlin); livrntmk, ititliy pHxhii'in, 
i'ii (ind l'i>i i iK>* (in|is, 



Since both Stair antl conniy lands arc often 
hiimiiiiiKlnl with land in uihrr klndH of owner- 
ship, both piiblii 1 and pvivmr, cllei'tive niiinagc- 
nirni is fiiciliiainl by imihoriiy to exchange 
land with oilier public ;wnrieN or with private 
persons. This permm the landowning agency 
lo "block up 1 * iiH htildiiiM without making a cash 
outlay fur purduiWH, and limy lie used to reduce 



the costs of resc.UiemeiU activities. A number 
of Stales have, made such lcnislalivc provision 
for the exchaiif'e of public land. 

The South Dakota Laud Administration and 
Management Act aulhori/es the, buattl of 
county eoimnifwioners "lo exchange by transfer 
of title or lease scattered and isolated tracts and 
section" of county-owned lauds lor other public 
or private lands of like character in value," 

The WiM-onsin statntr permit die- exchange 
of lands by the county or State an follows; 

For tlm pui'pw nl' lilm-liliiK "in .Stiiir-iiwnnl mid 
couHiy-owiu-d forrm limdn, ilir s " l(1 "> >' ' ....... >' !l) 

nuthm-lzcd to rxulmiW "V ul' Mirti l"" tlr) I'm- ulltrr limih 
ndnplMl fur fnmiliy pinpxiini, wlii-ilwr |.iil.lirly or prl- 
viilt'ly owned. '1'lir wnitl "rxrlimiH'*." ""'''I '"'"-in, 
Includa llir pinvlmnliiH "*' I'""'" wlihimi I'imvryhiH nihrr 
Iniuln !n cxrlmiiKn dinrl'm. Tlir rxclmnn'- '(' nurh lintitl 
when nwnrd hy tlir Simr iilmll hr iimdr hy ilir < Iminrr- 
vntloii C'liiuilMnii, mitijcrt In Ihr H||nvnl "I' llic KIIV- 
crmtr, wlu-n tiwnrtl by " fnuniy, Midi rxi-hrtitnr. if 
mitlinrl/nl hy ihi* niunty tiuiilil nluill lir innilt- tiy llif 
cliainnnii nf din "' ..... V l""' ( l uml tlir runniy rlnfc. All 



and nluill lir nrKiilllUnl 111 linrln |nuvl<lnl, 

Minni'Hota Irninlation jintvitlrti that the Land 
Kxdiaiwe Cunnniwiun, cuii^iilinft uf lln* (!v- 
crnor, tlui Attoinry ({enn-al, and the State 
Auditor, may "by iinanimiim approval ex- 
change any lands to which the Stale now holds 
title or to which llili' hH lie acquired by die 
Slate. * * * for lands i>l equal valnc and 
now owned Ity the Unitrd SIHICN, or lands 
owned by private citi/ew or coipiirations." 
I'rovlHHJii is made for ihr reseivafiou by lliR 
Stale of all minerals and water ri^lus in Suite 
laiuln which are exchanged. 

A Michigan law mate* that: 

Any of tlin InnilN untlf i 1 ilir roiiiml 'f ilir putillr domnln 
coniinlMlun, tlir (Lilt; t" wliicli in in il" 1 Ktiilc *'f Mlt:lilKiii 
and which limy If miltl "t cinivpyrtl nr wlilrh ir it pitrl 
p Slillr I'oirst i-rurrvm. M \vf II M surli lands hnrnftrr 
Ity thn Sitdr iif MirlilH" '"' 11 V \ m{ '"' I 1 '"' 11 ' 111 
if, limy IIP rxrlimwd ftn IntiilN t'f r ( |iml itit-ti or 
npproxlinmrly cqind vnlur licliniiiK >" rti Uniircl 
Suites or owned liy prlvnifi Individual" wlwurvcp in the 
opinion of tltn puliHt: tloiititlu i>iiinnilann U filudl Itr the 
IntcrciU of ili^ Sutir .f Mirli!nii MI tu do, 

In conjunction with this sumac, the Federal 
Government linn purclmsed land under the act 
of March 3, 1925, to the extent of one-fourth 



of a million acres within or adjacent to the 
State forests of Michigan and exchanged this 
land in turn for an equal value of land (and 
limber) owned by the Slate within national 
forest boundaries. This has made for consoli- 
dation of respective holdings; it has permitted 
putting 2 acres under management for the price 
uf 1. 

MANAUUMKNT ()!' LAND REMAINING IN PUBLIC 
OWNERSHIP 

Public administration of lands remaining in 
public ownership requires enabling legislation, 
to designate llic responsible agency or agencies 
itiul 10 outline procedure for the preparation of 
plans for resource management, the carrying out 
of various forms of resource improvement and 
development, I ho sale of resources from the land 
and the issuance of permits to private parties 
for spccilic uses of designated tracts. 

Powers that may be needed by designated 
agencies include authority to plant trees and 
other vegetation needed if the land is to be used 
for timber growing, wildlife production, water- 
shell protection, erosion control, slock grazing, 
hay cutting, etc.; the construction of such im- 
provements as fences, dams, ditches, logging 
roads, and engineering measures to control 
erosion, water levels, water distribution, and 
provide fUock-walcring facilities, and equip- 
ment of public recreational areas. 

Authority for the agency to sell resources from 
the land and to issue permits for certain uses 
may include authority to sell limber stumpage 
in small blocks; to grant amiable renewable 
permits for sinck raising, hay cutting, and other 
purposes at appraised value without competi- 
tive bidding; to issue nonrcnewablc permits to 
deal with temporary conditions or emergencies 
like disposal of fire-killed or wind-thrown 
timber; and to provide for the use of resources 
pending completion of the long-term manage- 
ment plan. It may be desirable to authorize 
preferences to small operators or cooperative 
associations of such operators. Authority to 
use limber, gravel, and other materials on the 
public lands to improve such lands, and _ to 
facilitate the use of such resources in connection 
with the programs of other local State and 
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Federal agencies, may provide necessary ma- 
terials for public construction at substantial 
savings to taxpayers. 

A Leasing Program Jar Public Lands 

An alternative it) direct management of public 
lands is management through soil eonservaiioii 
districts and through cooperatives, gra/inK din- 
iricts, or oilier orgam'/ed groups ul' private 
users, In such eases a leasing procedure in 
required by which Slate or county govcrnmeui;i 
can authori/e use of land for private operations, 
particularly gra/ing, but continue to exercise 
some measure, of control over sueh lamk 

ERscnlinlly the problem of leasing State auil 
county lands is one of allotting In private parlies 
the right to use the lands in such a way as to 
achieve botli individual and social ends, Since 
the success of ihe leaning syslem depends upon 
the success of private operations, public land 
policyparticularly in areas like the Northern 
Great Plains should encourage stability of 
ranch and farming operations at well IIH proper 
utilization of resovire.es. Such stabilily is equally 
to the advantage, of the private farm or ranch 
opera lorn who obtain the right, lo nwe public lunik 

As security of tenure for individual lessee;! ift 
disturbed if lands are subject lo Hide, the public, 
agency might well determine in advance wlwl 
lands are to be Hold and then grant leases to 
other lands with reasonable, assurance of lung 
tenure. Under the South Dakota Land Man- 
agement Act, lands classified as .suitable for 
immediate, resale are. leased wilh resei'valioiiH, 
but other lands become fuibjeet lo Hide only 
at long intervals and upon reclasnilicatiiiii, 
Another method of insuring cumimiily of lease, 
tenure is to lease land for an indefinite period, 
providing for automatic renewal of the lease by 
an annual rental payment on or before a speci- 
fied date. Security of tenure is also increased hy 
granting lessees the first right to purchase the 
land offered for sale, 

In the past, desire for revenue has prompted 
public agencies to lease land by annual competi- 
tive bid, with the lease going to the operator 
oflering the highest rental, irrespee.tive of the use 
to which he plans to put the land. Recently a 
tendency has developed to make exceptions to 
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the eompciiiive bid principle. The leasing 
agency may we'll lit- n'lven tin- power lo establish 
certain criieria nf preference so (hat leases can be 
(ranted on an ecpiiiablr basis to operators who 
arc 1 in ii position to use the land properly and 
pmlilably over a period nf years while still pro- 
vidini', revenue In ihc t iovernment. A i select ivc 
leasing arrangement would include regulation 
ot'ihe use and lypes of crops grown on (lie leased 
land, liuiilaiiuiiH tin the number of livestock nei 
acre, and tesiiinion uf gra/mi; to those .season* 
in which ura^s is iml easily damaged. 

A .'icleclivr lease policy should not, however, 
IM'VC preference to prior users of public, land 
wilhoin some re'vervalions lo safeguard the 
iulcrc'iin ul 'iinal! opciafnr.'i, poii-ntial opei'alors 
and the I'.enri.d public hy pruviding means 
ihroiifji whirl i die claims and privileges of 
cxi-iiini? npi'iaini^i may be ('untested. Possibly 
fiiimr mirt nl State snpei vi-iion ibrnu|;li tile 
crcaliun of boaid'i til appeal would insure against 
jiltiiKi*. hi iwuini', bindiin; hmn-ierin leases, 
[iritvixioii should a ho lie made for changing the 
leaning rate dm ini; die period in which the lease 
in In force, A'i nmdiiioiri of the range and land 
valuer llucinalr. remain should be snllicicnlly 
llexible in roiiC'ipond with die currenl produc- 
tivity nl' die laud. I 'nder die South Dakota 
Land Miinagemi-ni An, "in unler to conserve 
and pioi.cc! ihr exiriiinti It ii.igr leuomrcM * * * 
and lo iconic tttr maximum carrying capacity 
of range liind'i," ihr Imaid nf county com- 
ifi nmtil 

fwivi- llir ilnlu i' 



* * * if 

Hlili'iitit nl HKi/lii!-; iticiriiii tinil fii rhaiK' 1 1 1" 1 

itiinuiilly hi iitTiiitliimf wldi ti vniiiiliti' ncitlr of icutal 
4 Ititwil nil nimkrl iniirn Tin 1 livrilurk nr llvrfllork 
'H, llic nuntiiri utlil I'hiitiHlrr nf ltn:k Kt foe 
, llir riiuyliiH ciit>aiiiy nf tin* liiiutH, ctr (ill itiw 

t'tlllltiiiiiiliiiii M) (hr-sf i'iii'lnu, 

Flexibility may nl>io be innoduccd by anlliorily 
to cluugc diHrrrni reiitalH on tltllrrniL trucls of 
hind, a power drnird by KOHIP legislation which 
Nppcilifjf imifonn raic'i lur |p;iirH. Altlumgh this 
flexibility ii drfir.dilr for Ihr purpose ofsccunng 
the bigbesi iriinnn (ion) luiul eompalible with 
wiuud use, It rrquiurM it dciailed evaluation of 
well tract of land in ordrr to determine a fair 
rcntid. Tct iblsi rncl, a complete fid of land 



records and land-classification maps in necessary. 
When this procedure if! followed a responsible 
agency should be empowered to make the needed 
classifications ami evaluations, as well an lo 
supervise land use practices. 

An alternative to direct management of public 
lands in management indirectly through lenses 
to cooperatives, gra/ing d'lNlriels, .soil eonucrva- 
tion districts, or other organi/ed groups <il' pri- 
vate users, under a leasing procedure by which 
State or county governments retain a right to 
guide or control (he line of their public lauds in 
private operations, Leasing public lands to or- 
gan i/a lions of thin kind eases die administrative 
burden on tbe public body, particularly when 
an organi'/alion is large nd leases many lands. 
The public body can conduct negotiations for 
leases with a single organi/ation instead of with 
a number of individuals and the question of 
whieh individual should be given tbe me of a 
certain tract of laud Mini becomes a matter for 
ihe organi/atiou, rather than for public ollieials, 
to decide. 1 .ikewinc, a \mw- ni'Kani/ailtm willing 
to lease all public hinds wilhin a delinecl urea 
nirninhes a inarkrl lor lenses of lands thai mi^ht 
Dtherwise produce no revenue. 

IVrHons who nctually use the lands also gain 
advantages from this method ol' leasing. Lower 
kirn: charges can ol'len be secured by a group 
willing to IntHC all of die public Itmtlft within a 
large, urea, Hiitir (Irnrasrd ndminiMtradve costs, 
and the leading of lands ihal formei'ly were nn- 
lca!(i, may increase the loial return to the State 
or county despite a lower lease rate, Tlifl nue of 
hinds, both public and private, by individuals 
is facilitated by group leasing, an an organi/ation 
can lenso. private an well im public lamb lo block 
up iiiras and to courdinato iho use of all the 

liUUlf), 

Gra/ing dimricts of Montana, operating under 
the Uratm Conservation Act of 1M9, nUri 1 an 
example of this tyjie, of leasing agcnc.y, as do also 
soil conservation districts, which MIX; authorised 
by the IEIWH of 38 States. 11 Soil conservation 
districts in Colorado, New Mexico, North 
Dakota, and Utah, have already leaned lands, 
as have all Kra/.ing districts. The Montana law 

" Soil ctiiiBrviion tliHtricis nrp ckftcriltccl in <:h. 3. 



creates a State Grass Conservation Commission 
composed of Uvc members, which participates in 
the organization of grazing districts and has 
limited supervisory powers over a district's 
dircclors. 

A group of stockmen who wish to form a graz- 
ing district must make application to the Com- 
mission, which then holds a public hearing on the 
mailer and either grants or denies a permit to 
organi/e the district, depending principally 
upon whether it seems likely that the district will 
be able lo lease enough land and to secure 
enough members to control) with the lands of Us 
members, more than 50 percent of its area. 
The districts are. cooperative organizations exist- 
ing for a definite period but not to exceed 40 
years; they can exercise no powers oflocal legis- 
lation; membership is voluntary and limited to 
peoons engaged in the livestock business. An 
unusual provision of the Grass Conservation Act 
requires districts lo lease, at a reasonable rental, 
all Slate lands within their boundaries not 
otherwise disposed of whenever offered to them 
by the Stale Board of Land Commissioners; and 
the CrrasH Conservation Commission is charged 
with the duty of requiring lac districts' compli- 



'J'rexftnsx MI Public Lands 

In some cases, ihe administration of State and 
county lands is weakened by a lack of effective 
methods for dealing with trespass, Both in 
range and forest areas, public land has often 
been used without legal sanction. As a result, 
the landowning agency docs not get revenue 
from its property; the land may he mistreated; 
and the. incentive to obtain the use of public 
lands by legal means is reduced. To deal with 
cases of irespass by slockmcn under the general 
trespass laws oflcn requires more time and per- 
sonnel than die public land agency has available, 
Moreover, on land renting for only a few cents 
an acre, the damages recoverable for a few 
weeks of unauthorized vise may be so small that 
aggressive prosecution is hardly justified. 

Prompt and effective action in dealing with 
trespass is, nevertheless, a requirement of good 
administration, particularly when a positive 
land program is in its early stages. Some land- 
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owning agencies have hired part-time employees 
to discover trespasses and collect unpaid fees on 
rentals. These employees are paid u percentage 
of the increased revenue attributable to their 
activities including a percentage of rentals col- 
lected from persons who formerly made free use 
of the land and with whom they negoiiate leases. 
In at leant one instance, two independent 
agencies have cooperated in dealing with 
trespassing stockmen by refusing to grant leases 
to the trespassers until the claims of both 
agencies were satisfied. In some cases, slalules 
provide that trespass on Stale school anil public 
lands is a misdemeanor punishable hy line or 
imprisonment or both, Trespass would doubtless 
be reduced if State legislation provided a legal 
weapon stronger than the threat of civil action 
against trespassers on Slate or county forest, 
grazing, or similar lands. 

REVENUE I'ROM TIM LAND PROGRAM 

The financial aspects of public laud manage- 
ment often exert much influence on the policies 
adopted. Where the production of revenue in 
the sole objective of the, land program, public 
land is usually sold or leased to the highest bidder 
without regard to land use and conservation. 
This is often the ease when u local unit of 
government acquires land through lax reversion 
and is under pressure to find Hnlmilnles for 
vanishing tax revenue. In other circumstances, 
the public agency may be foriumite enough lo 
be in a position to forego immediate financial 
gains in exchange for lens Immediate social 
returns from a policy of conservation and stabili- 
zation. Except public credit agencies which 
base their land programs on a desire to maintain 
the book values of their invcHlmenU during u 
period of falling land values, Slalc agencies arc 
more often in a position to wait than are minor 
units of government. 

The method of financing public land manage- 
ment will influence, lo a ccriain cxteni, the dis- 
position of the income from the land, l''or 
example, if the management; costa (ire defrayed 
by direct appropriations, the income may be 
placed in the general funds of the treasury of the 
governmental unit making the appropriation, 
In case the revenue from the land is used to 



finance management costs, the income is better 
placed in a special fund, Another arrangement 
is lo provide that cither (lie tolal revenue, in the 
event management is liiiiiiieed by appropria- 
tions, or ihe income in excess of management. 
costs in case management is financed out of 
income, lie. considered (he name a,s taxes which 
are collected mi similar real property, The 
distribution nf ihc income from these lands 
could be in tlietiame proportion as taxes collected 
for similar uses. 

Much nf (he land (hat reaches public owner- 
ship thrnuith (he cix-delinqunu roule is badly 
depleted. To produce il.s maximum return, 
this laud will usually irtpiire tivaiiui'iii in addi- 
tion to thai supplied by nature. Seeding lo 
grass, lire planling, ltue>it-.'i(aml improvement, 
ihe establishment of eiusion-nmlrol Htruelures, 
iind fencing arc examples of developments which 
rnpiire cash rxprudilmrs l>nl which, in nr.uiy 
inHiauetvi, will yield Mthstaniial returns on the in- 
ve.Hlmrul at nomc future lime. Some develop- 
ments may be linancrd on a "pay-an-yon-go" 
basis, but others are often necessary before any 
revenue is obtained from the land. Where ihe 
land Isnuutitw'd by the Siate, the essential devel- 
opmental coiiHcaii usually be obtained ihrough 
appropriations, but in most counties where 
there is :t large amount of land in public owner- 
ship, the liiiiinciiil posiiimt of ihe rounly will 
pirvem Hub-itautial outlays for u developmental 
program. In sitrli ruses, Innil unhs of govern- 
ment might lit 1 provided with a iiy.itrm of Stale 
grams or oilier ;iMU'il;uir<! for developing their 
public landii, 

AtmNliWH I'fW I'tWI.m T-ANI) ADMINJHTHATION 

The romiirimirrt with which public, lands will 
be adminifucml antl manured <lependH to an 
Important mrnl upon thr iiKrm-y entrusted 
with the task. A wmd adiiiiniNtraiivesirnciurc 
Is prrinpiiHitr to u n tlll( l idlic land program, 
But under dill'nrnl circimiHlitncrH, equal cflcc- 
ivonf.H.i may be dhiiiiwd from wiildy varying 



TVl'I'.S 01' AdKNOlKB 

The agcncicn of ihr several States range from 
highly ccntrali/cd State miilinritifii to govern- 
ment iinita with no central supervision. 



108 



Where the. problem of public, land manaKC- 
nKn u is Slate-wide Miulpm'lindnrly where pulme 
lands arc largely Siatr-nwm'd, die i""si obvious 
solution in tn provide a M\\I>\V eenlrali/ed State 
agency. Smrh an agency llil!l mithorily over all 
public; lands, rxirpl lands like parks assigned to 
conservation departments or other responsible 
administrative branches of llie Stair govern- 

niciHH. 
1'or example, the ollice of die Slate Land Umi- 

mlHuioner in Arkansas in churned widi reHponm- 
|,ility for mlininlHimim H Slate land* mil ac- 
quired fin' a nperilie public, pmpn.'ic. Another 
centrali/.ed Stale agency IK the Michigan De- 
partment of Consrwaiion, cunmsiiiift of srven 
member* appointed by the ( luvernor and c- 
Iceted "willi Mpei'ial reference m itirir iraining 
and experience alonn ihr line of nnn or more of 
the. principal lincH uf ariivilii'H vc.slcd in die DC- 
purliiwiU of ninwrvaiion and iliolr abilily and 
filncHH lo deal ihncwitli. 11 'I'lir. conscrvalion 
coinnilHHitni i a pt)liryinnkin(S body, and ap- 
pointHiidim'ioiMtfcuiiKn'vaiion to wliitni isdrlc- 
pietl adnuiiistraiivt- rrspniiHibilily. TliP do- 
parlmcnl adniinlstrrH all Siair-uwnrd landit, in- 
eluding land urtpiiird lor specific purposes. 

Also nniw(irdiy IK :t bill rrr.cndy introduced 
in Lhti MiHHiHHippi l.c^iHlainrc providinK I"" 1 ' ll 
Sliiln Land Policy ( loimiiiwmm conHisting of 
llm director of the aKrirullural nsprrinienl lu- 
tUin, thp diircior ttl' ihr ituricjillural cxti'iiHion 
Wirvlcc, Ihc Stale lon-Nter, die State, dim-.lor <tf 
conncrvatlon, the coinniiKHiouei' of u^rifuluire, 
lli cdiunuKsidurr of Slaw landH, and five Ixma 
fide fftrnwrn uppoinled by ihn Governor fur 
(i-ycar tftnnn. In addilion, the Governor in 
empowered under Uin bill M InvKo tlic Secre- 
tary of die United Sinicn Department of Agri- 
culture lo draiKnaie tint! or more ndvinory mem- 
bers lo serve on the connnission, Tlwmemhcrfl 
of the commiHskm who serve by virtue of their 
office are, to net only in nn advisory capacity on 
policy formation. 

Functional or Jtirisdictional font! A&neies 

In contrast to administration by ii single State 
authority is administration through several in- 



dependent agencies charged with specific func- 
lion.s or operadng within certain jurisdictions. 
ThttH, the Slate forestry department, the State 
park commission, and the State wildlife admin- 
iKtraiion mii'lil lie asaigncd authority to carry 
on their parlie.iibir functions on State-owned 
lands. Without uny eenlrali/.cd agency to 
dciennine the use to he made of land, the re- 
spective agencies might choose lands which 
Imve not been devoted to any specific use and 
which are suitable for their purposes. Or dif- 
ferent func.lionid agencies might conduct their 
operations on the same lands. For example, a 
State game commission might take, measures to 
encourage (he propagation of wildlife in the 
Haunt area that wtis being reforested by the 
forestry commission. 

KlementH of auch an approach to public land 
administration are evident in the legislation of 
some States. There is a clear advantage^ in 
ulili/ing existing agencies in specialized activi- 
ties; but without definite provision for over-all 
policy formation unrestrained intcragcncy com- 
petition may offer serious handicaps, 

County Land Agencies with Slate Cooperation 

A third form of administrative organization 
ulill/ps the county governments as administra- 
tive units but provides over-all direction through 
(ionic State cooperation or supervision. An ex- 
ample is the management of county forest re- 
serves under the amendment to the forest crop 
law of Wisconsin that authorized counties to 
register tax-forfeited tracts as forest cropland. 
The State commission passes on the suitability 
of land submitted for registration, and cooper- 
ates with the county in planning its use in order 
to promote the objectives of the law. The com- 
mission also administers the severance tax pro- 
visions of the forest crop law, which gives it au- 
thority to limit the amount of cutting in order to 
insure restocking aud sustained yield, and pro- 
vides for State contributions to counties and 
minor units offsetting reduced tax receipts on 
land registered under the forest crop law. 
Thus, the State agency retains considerable con- 
trol over the management of the forest land, but 
divides the responsibility for administration with 
local units, particularly in the case of county- 
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owned land entered under forest crop provisions 
and maintained us county forests. 



County Administration Without Mate 

In some Stales, a large part oi' ll.e public lam) 
is managed direelly by the cnunly governments 
without Slate control oilier than thai provided 
by ^ncral Ic.gislalion. County lands in Soulh 
Dakota are thus administered. The declaration 
of policy in the Counly Land Admi.nslraliun 
and Management Act now in Torn- reads as 
follows: 



II IH hereby drdmrd lit 1 U"' I"'"'* ()l ' llir I''!'.. 
lo provide for (h MiiiHiirviilltm of llir. land irtmnin-n i.l 
Uw rimnllcs, for llir, PsluhHnlinwnt .if iiom.d mliiiliiMni- 
timi unil miinnRcniKnl of nnmly-owr.rd hrnd'i in m.lrv 
ilmt Ihpw! lands may lie cuiwrmul iiml il' miixmmin 
revenue tililnincd, for lli imitrKlimi of the lx I MINT, mill 
for Urn cnwniniBwiiKiil of 8l1>1 oprnillon uf fuimti ml 
nmclica. The lxml oi' nniiity rmimiiraium'ni uf nny 
coimly shlill have cmUml uf (lie. mild, rrnliil itnil iniutiiK'- 
iiicnl of mil propiuiy owned hy the- ctmiuy H|iiiird in 
SHtlHfncllon of anhdiil fund loan ni(irlKK''" '"' '"""K 11 
fiirecloauw;, nr iM:i|iilml tlinni|[h lux drnl |intn-r(liitti 
or in pnyincnt of liixcn as pniviilrd hrrrin, 

Such an nmuiKtumrm rnrourafU'H l'l ll(1 " 
terminatum of land policies and pcnniw a larfir 
degree of flexibility In adininislnilinn; it in mih- 
jflct to certain diHadvanlaKe.i of dm-nirali'/aiiim 
and may put an adiniin'Hiralive Itiirdrn on 
governincntal uniDi In CXC-KHM of ilii'ir linanrial 
resources. 

COORDINATION Ol' LAND I'UI.ICIHS 

Coordinalion of public land jiKcni'ir n'tjiiirnt 

cooperative, elforl on llir pai'l of liuili Sluic anil 

local units, and Hlionld include llie l-'nlrral 

Government sluco I'Vdcnd landst urn oi'u-n 

rather cxtcmive in arean with much public land 

ownership. Coordination may bcHonijlil iltnniKli 

informal or formal agreements among agcneicH. 

TUerc are some iiiHlances where two or iiioir pub 

lie agencies cooperate within a locality, perform- 

ing some fnnelionHin common and helping tine 

another to carry out iheir re.tpeelive progriints, 

The posHibiliticH of such cooperation are ^real 

and warrant serious consi<lera(ion partlniltirly 

when; land holdings havcwiuiiav physical ehar- 

actcristics and arc mlerniingle<l. OpportnnilicH 

for cooperation with private owners should also 



he rim;ii<lnrd. 'Hie practice of making railroad 
land gnmls of alternate seeliinin, fin- instance, 
hiis crciiicd smne ;atiiiitiiui,s ideally suiied for 
((mrdinatinii ol' llie land jn'ogranui of public, and 
private dWiH'i 1 :;. 

Si;ile I Jovri'iniienifi can Insicr <'onrdiiia(ion 
llu'iiui-h IcffiHlativr actiuii, Since (he nciiviiica 
ol'Sialc ii|;ciicii-;i, o! iniinir nnil.'i of JOivei'ilineiH, 
and ul' ipiasi-jiiililic ni|',;ini-/alinii>i art; based on 
Sliilc law;; and are nl'icii i|iiil(^ spceilieally 
delini-d, ,1 revision of llie Klaliiles may serve to 
briiu; llieir land proijr.min inlo closer eoiilunoity 
llii-oii|di Midi nieiiiri as the Slate < loiimiissions 
uildr-r llie \Visroiisin I'mcM crnp law and the 
Mntitaiia (Irasii ( Idhsei'vaiiuti Acl. 

The Federal I Jnventtnehi i<i also in a position 
to a^iiit in the proceMs of cdiinlinatiou. lladcr 
(he Taylnr Cia/iiu; Act, il is possible to brinj( 
abdiit i -(in'iMler.dilti iinilniMiity ul' inaiiiincinciH 
on liolh publicly and privately owned lands, 
Where nui'ii iC (In- pnlilic land !H in Siale owner- 
[iliip, ibe participation "1 ihr 1'Vderal (!overn- 
menl in the adnu'uiriii jninn of die land should 
lie largely adviMuy; lull in reginnii where 
l-'edeial (iwuei'sbiji is ptciloiiiinaiil, the situation 

|lli|dll Well be leveled, 

In ilie liini au.dysin, llie extent of nmrdiiiatlon 
of policy ibai can be aebievrtl by cooperation 
niiiung public hind ai'.cm iei. IN liniiled by (hr 
cdininiuiity nl iuleie.Ms cif tin- agrni'ies. As 
KIUMC iiili-iriitii umy be inei om'ilablc, it may be 
more leiir.iblr lo rei oniiueml cmuitilidalion of 
eeilain Kioiipn nf ;IM<'HI 'HTI wiibonl atlcmptin| n r 
tit bring all public land ;ityunrH iiudrr a com- 
mon ailmiiii'ili.tiioii, Sncli a plan would em- 
pha-.i/i' ihe iJinup ii'ijicci-i of eiioriiiiialiiiK ad- 
niiniMialive policie.'i, rather llitin lilien'mig public 
hmil uiitiiiigruii-til ari either completely een- 
li'ali/etl in one agency nr compleiely <lerentral- 
i/cil, 

nl ).I,VU. AN'H I.UIIAt. IN'M'.HKSTS 



\Vbulcver ibi- IIMUI nl J adiiiiidiitraiive oigani- 
'/iitttm adtiptnl and wbalcver (he degree of 
reniiali/ittimi, ii j.u(ht';irnny prourani niusl pro- 
vide I'nr a bal.mie beiwccn Siale and local 
itilrrrsiN in the mili/iifion ul public land.'!. I.und 
use ItuH inipiiH.uH rll'erh Itryntt'l tin' region in 
which llu: l;tmlx arc h.:ai<-d, bin ibe immediate 
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effect of public hind policies is in the localities 
whore they .'in; applied particularly when 
public land ownership in employed as a means of 
bringing about basic readjustments in land use. 
If ilu: use of natural resources is lo br reallocated 
among private operators, local people should 
Imvo, an o|)poi'lunily lo participate in planning 
the realloealinn. The ultimate trl ol' public 
land managcmenl generally lies in its ell'ect on 
the conununily in wlneh ihe land;i ai'c located. 

A well-balanced land program includes plan- 
ning and action on both State and local levels. 
The exact division of responsibility between 
Stale and local agencies will naturally diller 
from Stale lo State, ll will depend upon such 
factors us the noveriimental unit owning llic 
land, the type of land-managing agencies 
alrca<ly ileveloped an<l the success with winch 
they have operated, the constitutional and leg- 
islative provisions for administrative orKani/a- 
lion, and (he general nliitiulr toward the ques- 
tion of ccnti'ali/ed authority. En general, il is 
probable, thai the Stales must assume Mime 
responsibility for linaneinK pioteeiivc and de- 
velopmental proju-amu. AH part of ihin funeiinn 
the Stale should provide leehnical assistance 
in carrying out the program. Foresters, agron- 
omists, c.eonoini.'ilK, and other ptole.'isional i\vtn\\w 
needed in planning lor public land management 
probably should lie supplied by Suite agencies. 

Kqually important fnuclionii mnst be assumed 
by llie, cili/.ens of the localities through counlic.i 
and minor units of iHivemmem. Kven where 
ihelanil program "I' a Slate is basetl on a central 
authority, il is possible and desirable to locali/e 
policy making and administration lo a consider- 
able extent. In certain areas, for innlance, local 
uflieial.H fihould have the responsibility for de- 
veloping H|M'ilic programs and procedures (or 
fixing lease, ralen, allotting iiNc-privileK<'S amouK 
individuals, and the like. Much of die admin- 
istrative work will neccKsaiily be handled at the 
local level, and eoumy agencies may \w he.sl 
adapted for micl) work a.s inxuiiiK tows* colleiu- 
in(? rentals, miperviHinw land uiili/iUion, and 
hmKlling tutinplaint)). The, use of cooperalive 
aaaociaiiontt to l>rin about sound liuul manaKt'- 

mcnl also bolonM s at l ' lt ' ''"'"' ' ovt ''' 
The present cooperalive land line planning 



projrram should serve as a convenient and ef- 
fective means of developing a basis for better 
coordination of the programs of the various 
land management agencies. While such local 
planning groups as county planning committees 
include representatives of State or Federal 
agencies, the essence of ihe program is dccen- 
trali/ed planning and policy making by the 
people who are closest to the local situation. 

Till'; UIU.ATION OK I-'llUKUAL TO STATI! AND LOC1AL 
LAND PROGRAMS 

Slate and county programs of land manage- 
ment and development provide a means of 
making more eHeedve use of numerous Federal 
programs for improving Stale and local condi- 
tions. l''or example, forest and range improve- 
ments, the development of recreational facilities, 
watershed protection and erosion-control meas- 
ures, lire control, tree planting, noxious-weed 
control, planting wildlife food and eover, and 
carrying on game-management and protection 
activities are among the types of work that may 
he included in Federal programs on State and 
county lands. Through work projects the 
Civilian Conservation Corps and the Work 
IVojecls Administration are able to undertake 
a number of tasks for the development or restora- 
tion of public lands. Certain types of assistance 
in soil conservation measures and erosion con- 
irol are available from the Soil Conservation 
Service. 

Constructive management and development of 
Suite and county lands may he linked up with 
the management of lands acquired under 
Federal programs for retirement of submarginal 
farms under title HI of the Bankhead-Joncs 
Farm Tenant Act and previous authorizations. 
In fact, Slnic programs which prevent the resale 
or occupancy of submarginal State-owned lands 
are often essential if the aims of Federal sub- 
marginal land retirement programs are to be 
rcaliml. Consolidation of holdings for State 
forest purposes may be obtained through ex- 
change arrangements, or furthered by the Fulmer 
Act, which authorizes purchase of lands by the 
Federal Government for State forests with a 
plan for eventual repayment of the principal 
to the Federal Government. 

Ill 



STATE LEGISLATION FOR BETTER LAND USE Chapter 9 



Interrelation of Measures Affecting Land Use 



CHAPTERS 1 to 8 have reviewed legislative 
measures for dealing with fairly specilie, 
individual land use problems. When such prob- 
lems exist in complete, detachment our from 
another, a single measure or a very closely related 
group of measures may be adequate for their 
solution. But these problems rarely if ever occur 
in complete detachment one from anolhcr they 
almost always occur as groups of interconnected 
problems for which one measure ollt:r only a 
partial solution. 

Why, then, have the various measures I teen 
discussed separately? To discuss remedial incas- 
ures in complex mixtures adapted to eueh of the 
innumerable problem situations that exist 
throughout the country would unduly compli- 
cate this report and mid .seriously to its m/e. 
Chapters 1 to B have taken up single, apparently 
separable, legislative measures only in order to 
simplify the discussion and to parallel the break- 
down of legislative, programs into .single bills. 
Most actual land use problem situations require 
a program of related measures to meet the 
related problems of the area. In such cases, 
analysis of the problems of the urea can be. 
followed by selection from among available 
legislative tools of just those tools designed for 
work on the particular difltcullics indicated by 
die analysis, 

INTBRRELATUD MKASURKB RKD.UIK& COORDI- 
NATED ADMINISTRATION 

The various elements that usually go to make 
up a program of land use adjustment will 
generally be enacted singly and will frequently 
be directed at or will add powers or rcsponsi- 
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bililie.s tudill'emii exi!;tingSt;ucag<mcirs. Some 
means Inrronrdiniiting the administrative action 
of ihe Stale agencies responsible fur the various 
measures miiy he. nrec.Hsary if land use adjust- 
ment is to lit; rnrried out as a nnilit'd program, 
In a given Stair, one law may relate to work of 
the forestry eonniHiwiunj ollirrs to whtinls, high- 
ways and grams-in-aid; and others to county 
administration of tax-forfeited land, Team- 
work would serin to lit! essential. 

There arc at leant two devices that should be 
helpful in obtaining nercssitry nmrdinalion: (1) 
(Grouping criiain Haled fimetimis or agencies 
under line admimHirmivr head, and (2) coopera- 
tive planning by agencir.H o|irniling in the same 
territory. 

(1) Nut all ibr function!! and agencies in- 
eluded in a land me adjustment program are 
susceptible of being grouped or milrali'/ed 
together under one iidinmbimuive head, But 
omn grouping mm desirable, since, it reduces 
tlui munlier of agencies dim have lu be brought 
together by other rourdiiuning devices, and 
generally Nimplilie.i the prublem of coordination, 

(2) A Iniul use adjuntincnt program ordlniir- 
ily inelude.s nifasuirft or nmenrie.H llmt are not 
direeily conemicd \vitli land ninnagcment and 
use tin such. For exuiniile, it may he related to 
meamiren or ngnirkii of taxatitin, grants-in-aid, 
the consolidation nr rcorgiini/ation of local units 
of government, It will be related to the local 
governmental jurisdieiioiiH in which the lands 
He. It may itlw,i be, related to various activities 
and agendeK of the Federal Government. Co- 
operative hind use planning by community, 
county, and Stnte committees representing the 
rcnpcclive agenda together whh representative 



rural people holds tll(1 k( 'V lo IM ' H ii"aliun. 
On them sit laymen, Suite and local oflicialu, 
and Federal officials. Al the KI-IS.H roots first 
and llH'ii l lite Stale level, the sharing uf points 
of view and ihr dcbale over ways and means 
should lend lo llir i-eeonunendatioji of well- 
rounded programs Hi allaek ihr iiigmTicam land 
use and property problems of (he area, with eaeh 
unit of government aHsiijnnl lift appropriate role 
in the composile prunram, 

Kach unit can cany mil wiinr phase of a total 
program heller lliiut (In- uilieni. The l-Yderal 
Government in In ;i pofiition lo tfive liiianeial 
assistance and unidaiiee mul because of consti- 
tutional limilaiion the States alone can adopt 
mien land line nieanureM as are diiiciiwed in thin 
report, some or nil of which are required in every 
land u.se problem area in llie emmlry; loeal uiritH 
of government fmiiiently iire the nut.il practical 
for face lo fair dealing with lan<l users and rcsi- 
clems of the area. I lenee a total program fihmild 
inelude. all uniln of Kovernmenl in appro|n'iate 
comhinatioii, a combination that can best br 
worked oul in group difirwuuin, mieh as provided 
by loeal and Stale planning eonimiUccN, 

Tvi'JUAI. UlU'.H (IK iNTI'.lllll'.I.ATl'.l) MKASUUK8 

Land me, wljiiHlmrm writfmiTM, whether adopt- 
ed singly or In proKrainn, ' undertaken to 
mneiiorale futclal proltleniN that Krow mil of the 
way land and water i used, or tlw way property 
riKhiH in land and water arc distributed tincl 
controlled. I-eKinlation has been devrlojiod lo 
mod problems in land nst% mime, of which are: 

(1) Rural poverty, ineludinK low levels of 
livelihood; inHwmrliy and lnntnbllUy of income, 
invcsimcni, and rckln!c; unemployment. 

(2) DcBirumion or waste of natural resource*, 
including limber depletion, overgrassing, aoll ero- 
sion, waste of water, 

(3) High ct)Ht of public, services relative to 
community income and fmnnc'ml cllmrcwi of 
local unila of Rovernmrni, inducting high relief 
charges, grnntH-in-aid rcq\iired fiw nchoola, roads, 
etc.; overhidcbtcdncM, inability to meet even 
current operating expenses out of tax revenue, 

(4) Flood, silt, and dunt damage* lo both rural 
and urban values and on properties elsewhere 
than where the trouble originates. 



When any one or any combination of these 
problems In more or less chronic in an area, the 
need for public ac.lion rooted in a legislative 
program is indicated. And because use of land 
and water in ways that are not adjusted to the 
capacities of the resources is often the source of 
the (rouble,, the program frequently takes the 
form of land use legislation. 

AN ni.DHIt I'OKKHT filJT-OVKU AUl'.A AS 1'OUND IN 
TllF, NOKTHKKN I.AKK STATUS 

Al (he height of the timber harvest there was 
prosperity and population growth, both of winch 
encouraged the assumption of debts by local 
government for the. creation and expansion of 
public facilities, Now limber depletion is re- 
flected in declining employment and reduced tax 
revenues to meet costs of local government that 
are relatively high because of excessive in- 
debtedness.- 

Cut-over lands have been in part disposed of 
to settlers, settlement has taken place on poor 
lands and the pattern of settlement is scattered. 

All settlement, even on good land in good loca- 
tions, has to meet the costs of subjugation and is 
distressed for at least a few years. Settlement on 
poor land makes for low incomes; tax payments 
are slow and local governments financially 

distressed. 

Scattered settlement significantly raises per 
cupila costs of public services relative to tax 
yield; thifl is followed by further financial dis- 
tress of local governments and demands for 
extensive granls-in-ald from outside tax rev- 
enues. 

Cut-over lauds unsold for settlement usually 
are not managed by the limber operator for 
future limber crops. With little income from 
the land and slow sales to settlers, large areas go 
tax delinquent, further distressing local govern- 
ments; vast blocks of uncontrolled, unmanaged 
lands produce little or no socially valuable 
product and endanger adjacent and inter- 
mingled areas under management by public or 
private bodies. 

Distressed local government units are apt to 
increase tax rates with a resultant increase in 
nonpayment of taxes. A vicious circle is estab- 
lished that may extend its radius far, before 
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public opinion or failure to increase government 
revenue calls a halt. 

Local units of government organ i/ed lo lit the 
close agricultural settlement Unit was expected 
cannot meet ihc needs of llu: actual settlement 
pattern without excessive eo.sls. 

Legislative Measures Needed lo Meet l'rol>lriii\ <>/ 
this Area 

What measures to meet: (he problems of thin 
area might u unified program of legislative tic- 
vices contain? 

()</,'.- -To confine further settlement (o 
better hinds or to areas already sen let I siilliciendy 
to make the rendering of public services reason- 
ably cdlcient and economical. 

Land fmchaxe. and e.wftanfif,- To remove non- 
conforming users from areas now /oncd against 
occupancy and lo facililatc management uf 
public land are;is by acquiring parcels important 
to management, 

Acquisition (if good (ilk to tax~fnrffitfil lands,- To 
enipovver Suite or local units of government 10 
take valid, meir.haniable lilies in lax-forfeited 
lands by a fiimple, direct, low-cost, prneois, 

Public deiieh/nnfnt, manaKf.ment ami ili \fnwlttnt itf 
lax-forfeited laadx.- To resell lo new nr e\hiing 
settlers lands in areas adapted to mid /.oned for 
scttlenienl, and to manage the reinmnliig huuls 
for establislmirnt of the timber mill rccreaiionnl 
resources, fr their orderly utili/itium und for 
income to the tfoverniiienl; un j|| H wm ci'rnwl. 

Grant-hHiul/wfiram,- To pntvitlr Mi'JNiis-iii-aid 
by the .Slate for cs,sential crvire,s Niii'li n Heliool.4 
and roads and payment by the land-inaniiniu^ 
agency to the local uititM of Kovenmiciu in lieu 
of taxes on the lands under publie itiaimKrinrni; 
granls-in-aid should be o admiuiNiered m not 
lo encourage aisling ei(lement; 10 miiiiin in 
areas xouccl against sHttlwnwu or to rrmili in 
local pressure against such xoning limmsc of 
cash grams thus foregone. 
^ C/ianges in structure of local tmits of ffoventment.' - 
To provide for economy in government mid 
betterment in quality of HerviccH rendered, 
particularly by townships and school dimrieiH, 
The program of mwimires hridly described 
includes most of the elements dlHuumcd and 



recommendations advanced in chapters 1 
Rural /.nniug; Ji, The Structure, mid Function 
of Knral Lncal Cnvernnient; 6, Procedure for 
Rm.il Tax-Delinquent Lands; and H, Manage- 
ment and Development uf Hlalo and County 
Lands, 

A (III ANSI ANIMvMUIINU AHKA Ml-' I tVKUKXI'ANDKn 

CKII1' Ultl.TIVATION AS HtllNI) IN Till'. NUUTHKUN 

UUKAT I'l.AINS 

Farming, paiirrncd afier limnicl agriculture 
but carried uui un ihe (,'irat Plains, has led to 
the plowing uf jtniwlaiid* not adapird to crop, 
piiij; and In ilie cMablhihiut'iu ,,f a mm of farm 
adiipinl in rmp (arming bm not to more ex- 
tensive jiyiurniH. The re.siib has been low in- 
comes, violently miMable with the weather, 
plowed areas that should be in grans, and areas 
m gt'JiJiii siibjreted 10 nerioihi overgra/ing. 

Owncr.'ihip miii'i of a ni/e predicated on crop 
larmiiii;, with o\\-ncrs widely Hcallered and of 
many ivpen, hinders cnnsolidaliuii of eonlrol 
inio uitiiii adapicd to cnnilitions and eni'onrages 
imreMiilated rxplniiadnii uf Iniidii not locally 
continllcd. 

Low iiicniiic.'i to local iiKrrtt and low or no 
incnmeti to iiitiiromlrni iiwnrrji are rellecled in 
noiipiiyiitnii ol i,tsrn and lax delinquency willi 
resultant linaticial diMrcyt uf local iinlm of 

gnveiiiincill. 

I'nlilit !iervi(e;i pliiimcd, luiili, and linanced 
when a cltisr jt.uicin ul M-tilemcni wan antici- 
pated, bavc piled up local governmental debt 
beyond the capacity of a .'i|tai;ie population mid 
a lew intensive nyMrnt of land nir, 

Miuimiiilly ditiue^ed local goverument are 
apt tn raise nues ihii', producing Home furlher 
noiipayiitt^tiL uf taxes; the vieiuiw circle con- 
limie.4. 

Ctiliiviiilnn uf hmdN nni adapted lo cultiva- 
tion .nut uveignr/tiig uf KruNHlmidN resiiltfl in 
fievere ciusion Imnt ihe high wind velocities 
and lunciiiiiil raiim typical of much of the 
area; wind and water erusiun and Hauli run-ofl 1 
pnidiu'e flood ami uili damagcN down the 
and diiHi dumageti in fur distant 
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Legislative Mcn.mres Ncedftl to Meet Problems of 
'J'ltix Area 

What measures to meet the problems of (his 
area might a unified program of legislative 
devices contain? 

Soil <:<w.wrt>nliiin dixlrwts. To provide a means 
lor consolidating control of the complex, dill'iisc 
ownership pattern on |;ra/inj' lands; 10 ralion 
the gra/ing resource.'! ilm.'i controlled among 
possible users under regulations designed to 
conserve (lie, re.'iomre and rehabilitate and 
Hlabili/e occupancy and use; inul to foster eon- 
servational use of all lam In in iln- district, 

(hti/irntdi't /;n/c//.' "-\\nt-itttiintx. May or may 
not he needed to supplement the soil eoimerva- 
tinn district.*); the district may ;;eenre control of 
the ownership pattern, Inn place management 
of some of (he |M-a/iiif; lands in ilie hands of an 
association of iinerji. 

Af<ini.\itiwi t>J fti\<-iMinifiifHl Inwh, To enable, 
government to lake valid, marketable title to 
forfeited lands by mime dimple, direct, low-cost 
process. 

Dfivhi/witnti tMitifit't'infnt, nntl tJi.\/m\itit>n t if fnihtic 
lands.- To sell to private \\t\rvx diose public 
lands suited to private ownership and to develop 
and manage the- remainder lor re.-Uoniiion of 
grass cover and for orderly mili/alion dmiunh 
soil eonservatiiai disnict.'i or nn'/ini; associa- 
liniiH, and for income lor the local novernment.s. 
htuhuie in r.\i litirtt's nj inml. To piirehase or 
exehaiiHe private laitthi not .miiLttilr for fnrininK 
but itrrnpirtl for fanning and, Ini'tlier, to facili- 
tate management of odier nont;tnned liuutH 
controlled and immaf.ed by public or (jiiasi- 
ptiblie bodies. 

t!/i(iHj*f.\ in lit? \ltwlttrr anil fiuti'thn i;f Iwal titiiis 
nj HM<fiimifiHx. To adapt local novermnenM, 
ineludiiiH counties, to the needs that exist for 
public Nervice.s undrr a more extensive, system 
of land use, and to tbe probahle. tax yield; and 
[ enable them .siicceN-iliilly to assume new 
responsibilities of land management ol" the vast 
lauds forfeited for taxes. 

(>ranl-i"aid /tHiftntm.- To provide State grrtnts 
lo local unitji for t'ssenttal servieex beyond their 
power lo supply and payments from land 
managing ;tKc,m:h:.4 to the locul governments in 



Iin of tax revenue on the land in public man- 
agement; such a program must be administered 
HO an not to cnwmraffc continued or further 
Kcltlemeut in areas not adapted to settlement. 

f IHM program oriucnsurcs includes most of the 
elements diseuHsed and recommendations ad- 
vanced in chapters 3, Soil Conservation Dis- 
tnet.s; S, Ti u , Smic.ture and Function of Rural 
l.n ( -al Cov(Tnment; 6, Procedure for Rural 
Tax Delinquent Lands; 7, Stale Umd Purchase 
lor Land Use Adjustment; and 8, Management 
and Developmenl. of -State and County Lands. 

A DlKTHKSSKl) WKIOATKH-OHAXINO ARBA A3 FOUND 
IN Till'; 1NTKUMOUNTAIN RliOION 

in such an area tlie problems to be met and 
Ihe measures useful in meeting them arc practi- 
cally [ 1 1<> same n.s llio.se described for the grass- 
land-farming areas of the Great Plains. But 
here, in addition, there in the added complica- 
tion of water tine, water rights, and irrigated 
larminfr in conjunction with range use. In these 
areas the, waste of water resources, not from 
ignorance of proper methods alone but because 
of the ownership pattern of water rights, is a 
problem additional lo those found in the Great 
I'hiins, Then, too, [he ownenihip of vast areas 
of land by tin; Federal Government introduces 
the need for close ntwociation between it and 
.Slate and local governments in their land-man- 
agement policies in order to coordinate their 
policies and butter lit them to the needs of the 
users. 

Water rights distributed without regard to the 
character and quality of the. lands to which the 
water is to be applied and without regard to the 
uses to which it will be put frequently result in 
greater u.se. and loss of water than is necessary or 
socially desirable. .Water and land used in 
heuer relation to one another would increase 
production and raise the. incomes and well- 
being of" the, dependent population. 



Legislative Measures Needed to Meet 
s oj 7 'liis Area 

Thus, besides the measures described to 
ameliorate the problems in the grassland-farm- 
ing area, another legislative tool will probably 
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be needed to get at the problems of the distressed 
irrigation-gracing area. 

Modified rules oj a/i/iro/iriation.- -To gel greater 
productivity from combined land and waler 
resources and less loss of water and eomequrnl 
larger incomes and greater lax-yielding capacity. 

Subsurface water law.-- To regulate righis [o 
and use of subsurface waters (if they arc impor- 
tant in the area). 

tn the irrigalion-gra/ing area, the tools des- 
cribed in chapters 3, 5, and 7 need 10 be 
supplemented by (he tools suggested in chapler 
2, State Water Laws. 

A inCJin.Y UNSTAIII.K TI'.NANCY AIIUA AH I'CIUND IN 
'I'lll'', (10'iTON HKI.T 

All conservation efforts have been hindered 
more or less by the widespread insecurity of farm 
tenants. Present leasing arrangemenis, 1 year in 
length and based on the production of rash 
crops, discourage the tenant from planning a 
long-lime conservation farm program and reduce 
the tenant's participation in conservation 
activities. 

The cost of high mobility of lenanl farmers 
not only affects tenants and their landlords in 
terms of direct expenses of moving but also 
prevents the full ulili/alion of farm resources 
which might be achieved under more stable 
tenure conditions. A large proportion n f \] w 
tenants remaining on farms do not have awur* 
ance of occupying the farm beyond any one year 
and consequently their position as regards 
planning is much the same as if they actually 
moved. 

Tenant mobility and insecurity not only reduce 
the tenant's income and his participation in 
conservation activities, but also disrupt ami 
retard the development and effectiveness of pub- 
lic services through poor flnanclnl and personal 
cooperation. 

High rent and credit charges may result in 
)oil exploitation and lower incomes, with ultt- 
nate loss to both landlord and tenant. 

legislative Measures Needed to Meet Problem of 
This Area 

What measures to meet the problems of this 
irea might a unified program of legislative 
leviccs contain? 
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hn/irwrmnnl <>J Irast cmitracts,- To facilitate - 
(I) VVriUrn iif>ricnltural leases- 

/9\ |J .... | i' ' 

I i< ii s made by icniuu 

flt ""'""'<>" l 1<.*>, or rumpensalbn of 

imam by landlord fur spreili,: unexhausted 

nnprovcinriils made by (ennui; 

( ^ < ;" l ! 1 l 1(1 !i i't'>i> "'' landlord by ((MImu f()r 

which (he lenant has nnilrol; 

('!) Tcrniinaiion uf \n\wn l(n ]y afle: 
has been given (> moiiihs in advance; 

(!i) Aulou.a.u- renewal ufnKru-nlu'u-al leases- 
Co) SiMllrmrni uf lamllnnUiniiinl dillerenres 
by loral arbilralion boards eompos(rd of reim^ 
livr.'i uf bulb parlies. 



provide lor .salrul'n-rlain publie landM,, piali- 
lit'd truant fatinrrs and ivmiug publir lands u, 
|1 '" ;IMI 1 ' i "'"" 1 ' 1 ' iinilrc limn-tiinr agireiuenis. 

.Y,w7 cumtmilhn tiM-fx. To rmr O ura K ' the 
lll|in|1 |"'nHion of .-onsnvaliun pruvisio,,n into 
' <1|llil1 "iili'iiris iml by lenanls and landlords 
Hi the disirict. 

tlHittt-itMtittpiwram. Tu provide K rant^in-aid 
from (lit- State (o lnr.il nnils of government for 
ewmial publu- serving rhielly e.lu.-atio,, and 
lu-alih, which ihrm* loeal ( ..ovrrm linUi ,| units are 
not iiblt; to linniHh. 

This program of iiM'iimneH iin'ludt-H most of 
I'"' rlrninus ilitn-u-wnl .mil nvonnnendations 
'HlvHiicrd in rlmptn-H \ Suil ( I.ms.-rvation 
DiHinrl.i; -I, |''an,, 1 (Vnanry !, 11W; ji, The Niruo 
tnrciuid iMinction ul Rural Loeal ttuvermnenl; 
H, MiiitiiHenirnt mid ] Jrvrlopinem ol'. State and 



MS 'J'iur AUK ALWAYS CIIMIM-KHKNTARY 
In IMOHI itrrutH. hrcaii-ic of thr natiiro of the 
pi'oblnhM found, many of thr leKiNlalivedevic.es 
iiiendonrd in this report will he needed in some 
foi'in ttr conibiiialioii. Hut llierr are certain 
meaHuren ihat ^tiuiild jilways Im metl in eombi- 
nation rt'Kanllt'fw of area or prohlnn; if one is 
wed ihr nihrr .nhnuld alway* ai-compmiy it. 

tyniHAf MltmnrRiiMl laml /nm/itt\c. /.oning is 
fre(|iiniily an Hit-dive and itNeful device to 
pn;vnru Hcltlcmna lakinx place in aroas where 
public fH N Hritlcnirnt would be socially 
l. Ztniing may also provide for 



termination of noneonlormin|{ uses, for instance 
Colorado ;unl IVnn.sylvania laws. To dale 
U has been UHcd only ID prevent new .sel.lle- 
nient; Hetdemeni already prc-seni remaining 
undisturbed, /oiling ;ni area against settle- 
ment, therefore, takes care of llic future raiher 
than the preueni; il neither provides Cor manage- 
ment nf (lie public lands in (he area nnr elimi- 
nates the costly seatlered ;ieltlenienl thai may 
hi: already there. 

On ihe ulher hand, land purchase can lake 
am". of (he present, Inn il can cover the future 
only at n'rral expense under a land-purchase 
program. Only scattered iraclM ul' occupied 
land may need In he acquired lo accomplish 
the principal current |;oals of land use adjust- 
ment, Inn HO IOMK as large area* n|' unoccupied 
privnlc- lands t-siiit within die area, pnrchaHc and 
inanaKciucnl policy of all lamlu may bcreipiiied 
U)iimirr.a|t;iin.Hli'urthri'.ir(ilcinrni, l-'ar urealer 
sums for pnichase may by (hat I'ael be needed 
than arc required to purclnisc die currently 
occupied lands. 

In mieli rasivi /oniiiK and piirehane make pcr- 
ftscl <'.(nnplenieniary inriisurrH. Kiiher is brtier 
oil' for die pir.sence of (he other; neither in 
fully elle.rtive alone excepi at imwarranted 
cxpnr, /uiiiiiK legislation should always be 
accompanied by collateral lefnulation anthuii/,- 
ing public, land purchase, and legislation for 
public, laud purchaKc should iiKiially be accom- 
panied by legislation for zoning. 

tyiiiHM Hiinuifif in fill iif fwblic Ittwls; f/tan%tx in lite 
structure tmd Jnmlim iff // fttum mural, 



illld l>'lic land management not only change 
>' lu*m of scitl-lcmcnt and the intensity of 
'ail use and hem* raise problems as to the 
<"'Kani/alH,n of local ffovmuncnLs, but arc also 
w Innns nfffovernmciu action, and necessarily 
'""^ addutona! questions as to the funetion of 
l;'i>l Kuvcninwnts. To he complete, a legisla- 
Mve pr (1M raiu for /oning mu | , )ul)lic land man _ 
aKniicni mmt ,-ive consideration to its effect on 
'"'ni Kovrmnicuu and provide for appropriate 
^iwtunlinn ihrongh complementary legisla- 
tive meauurc.s. 

.liyuisilion w/ 1 tax-delinquent l an< l; management and 
tiri'rfapinfiit tf /witlie land. In any urea where 
'''"oni,- tax delinquency is a problem, those two 
iiumi a.r but (wn phases of a single action. 
C<'lluiK a valid marketable title simply and 
Muu-kly is a necessity if the public agency is to 
liave adequate control over use and disposition. 
Hut possessing a good title in itself merely sets 
UK- stage f or the real public responsibility of 
rliuwifyniK and thru rehabilitating, managing, 
<" Ailing (he lands thus acquired, Only by 
managing its public, resources, many of which 
will have been obtained through the tax-for- 
I'ehure route, will the. public secure the potential 
benelit.s the resources) have, to oiler, When 
tax delinquency is a chronic problem, there is 
need for legislative means to acquire good, 
Hccure tides; once the Government stands 
posse.s.ied of fond resources, their usefulness, to 
be reali/.od, requires legislative devices for 
chiji.iilieation, development, management, and 
dispusUion, 
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